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FOREWORD

This bulletin is published in furtherance of the purpeses of the
Federal Water Research and Development Act of 1878, P.L. 95-467. The
purpose of the Act is to stimulate, sponsor, provide for, and supplement
present programs for the conduct of rescarch, investigations, experiments,
and the training of scientists in the field of water and resources which
atfect water. The Act ls promoting a more adequate National program of
water resources rescarch by furnishing financial assistance of non-Federal
research.

The Act provides for eslablishment of Water Kesources Rescarch Con-
ters at Universitics throughout the Nation. On September L, 1964, a Water
Resources Rescarch Center was established (under the Waler Resources Re-
search Act of 1964, P.L. 88-379) in the Graduate Schoel as an Interdis—
ciplinary component ol the University of Minnesota. The Center has tho
responsibility for unifying and stimulating University resecarch with water
resources programs of local, State and Federal agencies and private or gan-
izations throughout the State; and asgisting in training additional scien—
tists fer werk in the field ol water resources through research.

fthis Bulletin is number 106 in a serics of publications designed to
present infermaticon bearing on water resources rescarch in Minnesota and
the results of some of the rescarch sponsored by the Center.

This Bulletin is related tot
OWRT Project No.: A=-040-Minn

Projeet Title: The effect of county draivage ditches on water quality
and quantity in south central Mimnesota.

Principal Investigator: Henry W. Quade, Department of Biolopgical Scicuces,
Mankato State University.

Project Began: October 1, 1977 Project Completed: Sceptember 30, 1980

FCST, COWRR Rescarch Categpory: V-G, IV-A / 4

Publication Deseriptors: *Drainage/*Drainape law/*Public Walers/Wellands/
Agriculture

Abstract:

This work contains a capsulized view of the laws and attitudes that
have shaped Minncsota's drainapge history and {ormed the basis for the
State's present drainage law. Special importance has been placed on the
evolution of the law as it pertaivs to wet lands. Additionally, a set of
appendices has becn included in order ro provide a wmore detailed view of
certain laws and significant legal precedents. The intent of this vup-
lication is not to present a definitive stalement on present or past
law, but rather to provide an introduction to Minnesota's drainage law
from which further investigations may begin.

iii
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A HISTORY OF DRAINAGE T.AW IN MINNESOTA
WITH SPECTAL EMPHASIS ON THE LEGAL
STATUS OF WET LANDS

INTRODUCTION

To best explore the laws and attitudes that have shaped the history
of drainage in Minnesota this discussicn has been divided into three
historical periods.l/ Although there were few distinct points in Minne-—
sota's drainage history where abrupt attitudinal shifts or drastic statu-
tory revisions occurred, i.e., regarding drainage or wetlands preservation,
this division provides an effective method of grouping laws that have
similar motives behind their development. Moreover, in each of these
periods, the pervasive sentiments toward drainage differed noticeably,
making this form of organization even more advantageous.

The first of these drainage periods includes a time from the incep-
tion of Minnesota's first drainage act in 1858 to approximately the year
1920~~a time in which most drainage in the state was undertaken. The
second period continued from about 1920 through the 1950's. The law
during this episode of history illustrated a transition in peoples’ at-
titudes towards drainage and the preservation of waters. Lastly, the
third period of drainage extends from the 1960's to the present and is
significant in that most envircnmentally oriented modifications in
drainage law took place.

Additionally, in drainaye law, certain legal precedents take on
considerable importance. These include the constitutionality of drainage,
the ¢onstitutionality of public waters designation, and riparian
rights. Therefore, discussion of these are also contained in the appen~
dix.

In order to most succinctly present the evolution of the Taw it
was necessary to introduce each act in its most abbreviated form.
Because brevity was essential to the discussion, an appendix
contaiving a chronologicaly~ordered-historical compendium of

the law, was included in order to provide a more detailed view
of the content of statutesand laws mentioned in the paper.



Finally, to illustrate the increasing complexity of pre-drainage
procedures, a synopsis of these procedures from the dates of 1858, 1883,
1925, and 1972, have for the first three dates been presented in the
compendium with the present procodures vresented separately in the appen~
dix.

DEATNACE PERIOD T (1858-1920)

“his period of Minnesota's history truly was a time of extensive
drainage activity. Based on the total acrcage of land incorporated into
drainage onterprises by the year 1260, over 79 percent of this land was
alfccted by ditching before the yoar 1920 (Moline, 1969). Furthermore,
over 77 percent of this 1960 total was included in diteh sheds between
the yvears of 1900 and 1929 (Moline, 1969).  The extent ol drainage activ-
ity in this period was also vividly reflected in the numbers of drainage
petitions that were presented in Blue Darth County, Minnesota, a county
whose drainage activity roughly paralleled that of the entire state
{Burns, 1954), (Bluce Parth County drainage statistics will also be
sited in a subscrquent scction,)  Oub of the total of 132 petitions pro-
sented in Blue Harth Cowunty, for Judicial and county ditches, 84 were
vresented in the Uime soan from 1890-1920, representing 63 percent of
the 1979 total.  ven more astounding was the fact that 53 percent of
the diteh requests in this county were nresented from 1910-1920.  Ag a
farther exanple of drainagce act from 1901-1915 the statce drainage
comrission authorized the construct of 76 state ditches (Palmer, 1915).

The primary reason for his massive drainage of course lics in the
state's geologice history--i.e. glaciation. Ry some estimates Minnesota
oriyinalily contained over 10,000,000 acres of swampland Mmhich covered
approximately 19 oorcent of the total arca of the state= (FPalmer, 1915).
Althouch nuch of Minnesota's marshlands were found in tho northern coun—
ties, many southern counties also contained large arcas of woetlands, and
woel. prairie reaions of very poor drainage.  As a result of this, abundance
of surface water it is not surprising that massive land reclanation was
denired, but there were also other (actors that stimalated drainage in
this period.  One of these factors was baned on contemporary attitudes
towards waters, These belioel

cre enmuineiated in the "common conemy” doc—

trine regarding surface wotor,™ This doctrine was best exemplified in

— Tt cannot be determined just what types of land Falmer considered
to be swampland, wet prairies, wetlands, temporary ponds, oto.

Z/ "Surface waters™ wore gencrally considered swamps, sloudghs,

marshes, and bogs {(Hartle v. Neighbauer 172 M.W., 498, 1919).

(Schafer v. Marthaler 26 N.W., 726, 188G). Thus it can be in-

ferred that much of what presently are considered "wetlands"

would have been determined to be surface waters.

Pye vs. City of Mankato (1887) 21 N.W. 863 where the court declared,
"surface water is a common enemy, which an owner, in the necessary and
proper improvement of his land, may get rid of as best he may," provid-
ing that in the process he does not injurce another party.

This common cnemy doctrine was prodicated on a number of bheliefs: |
{1} that flooded lands or swamps provided breeding areas for discase
(2) that overflowed areas were agriculturally unproductive; (3) that
surface waters hindered transportation; and {4) that shallow wetlands
generally restricted human progress and development. FPurthermove, the
extent of his common enemy doctrine was epitomized in the words of
Chief Hydrographer Leighton, of the United States Geological Survey
(circa, 1915). In his comments, wherce he equated drainage to war against
wet lands, he exclaimed: “Tf there lay off our coast such a wondrously
fertile country inhabited by a pestilent and marauding people who every
vear invaded our shores and carried away thousands of our citizens, and
each time shook their fists bencath our noses and cheerfully promised to
come again, how quickly that people would be subjugated!" (Palmer, 1915).
Moreover, to a lesser degree many of the carly governors of the state
wholeheartedly proclaimed the glories of swampland recltamation (Palmer,
1915).

Although people's negative attitudes towards "swamps®” had great in-
fluence on the reclamation of wetlands, some demographic factors also
stimulated drainage activity in this episode of Minnesota's dratinage
history. Tor cxample, Moline, in his doctoral thesis on wot prairie
modification, noted that people wishing to farm often scitled in wot
prairie regions rather than in wooded arcas, for in the former the land
was usually relatively flat, no clearing was necessary, and therefore
after drainage the tand was immediately available for cultivation (Moline,
1969). Burns, in his doctoral dissertation on artificial drainage in
Blue Earth County, Minnesota, also noted that as early as the 1870%s wot
prairie reqgions of that county contained more farms than the wooded arcas.
This settlement pattern was definitely one factor that gave impetus Lo
drainage in early Minnesota. Another obvious reason for the great in-
crease in drainage activity prior to the year 1920, was the increase in
Minnesota's population. ¥From 1860 to 1920, Minnesota's population rase
from 172,000 to 2,387,000 (Atlas of Minnesota's Resources amnd Sctbtlement).
Furthermore, of this over 2 million people, 903,000 consisted of indiv-
iduals who lived on farms (United States Rureau of Census, 1975).

Besides the foregoing demographic factors, there were also great
cconomic incentives to drain during this period. Ben Palmer, in his
excellent work on early Minnesota drainage history, claborated on the
value of drainage, in maintaining that it resulted in (1) a greatcr

i/ In the late 1800%s, it was still believed that swamps emmited

misamatic, diseases causing, gasses {petition BE Co #1, 1897}).

By the early 1900's, this falacy was disproved and drainage was
justified by the contention that it destroyed swamps that bred

malaria~carrying mosquitoes (Palmer, 1915).
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certainty of a full crop because of a reduction in frost damage; (2) an
increase in yield per care and a corresponding increase in the market
value of land; (3) improvements in highway transportation; (4) increased
profits by freight companies due to increases in the shipping of agricul-
tural goods; (5) increased business in towns proximate to drained dis-
tricts; (6) improvements in railroad transportation due to decreased
losses from floods and softened roadbeds; (7) and improvements in public
health by eliminating disease-breeding swamps and marshes. Moreover,
from 1910-1920 high prices of agricultural commodities, lower operating
costs, and pluvial climatic conditions further increased the desirability
of wet land reclamation (Moline, 1969).

In light of these events and the prevalent attitudes towards surface
waters, it is not surprising that drainage was undertaken with such great
zeal. Drainage was definitely considered progressive and the benefits
derived therefrom were considered enormous (Moline, 1969). Consequently,
the drainage legislation during this period clearly reflected the desire
to facilitate drainage. In contrast, and understandably so, the laws of
this era generally provided little protection against the destruction of
Minnesota's shallow waters.

Acts That TFacilitated Drainage

Because of the great desire to drain that was expressed in this era,
the Minnesota legislature cnacted a number of laws that were designed to
facilitate the process. One group of these laws, that were passed between
the inception of the first drainage act of 1858 and 1920, was designed to
eliminate or resolve potential conflicts that often arose during the es-
tablishment or construction of a public drainade enterprise. The first
of these type laws, which was passed in 1866, permitted individuals to
construct ditches through the lands of those persons who were opposed to
the drainage project, by applying to a justice of the peace (Laws 1866,
627). The justice would then either dismiss the case or place it before
a jury. Providing that the request was approved, the jury would deter-—
mine if the ditch was "necessary and advantageous" and if they found it
to be so, they would fix compensatory damages.l. Following this act in
1877, chapter 91 of the Minnesota State Laws allowed persons aggrieved
over damage compensations to appeal to the district court. 1In 1882, a
body of viewers was incorporated into the drainage proceedings to insure
disinterested evaluatigns of the benefits and damages of a proposed
drainage system (Laws 1883, c. 108). This was yet another example of
the legislature's attempts at precluding or reducing disagreements in
drainage disputes. A law similar to chapter 27 of the 1866 laws was en-—
acted in 1887, although this later act permitted ditches to traverse
lands of nonconsenting landowners* by action of the county commissioners
rather than the justice of the peace (Laws 1887, c. 97).

1/

~/ apparently, even at this date before drainage was common and Minne-—
sota's population was large, conflicts were of the frequency to
warrant establishment of this act.

* Those opposed to the ditch.

Another provision of the 1887 act permitted appeals over the follow-
ing issues: (1) whether the ditch would be conducive to the opublic health,
convenience or welfare; (2) whether the route was practicable; (3) whether
benefits exceeded costs plus damages; (4) the amount of damages awarded
any person; and (5) whether the estimated benefits of the project ex-
ceeded the actual benefits. The last of these laws that were specifically
designed to prevent conflicts, enacted in 1907, allowed petitioners to
transfer their petitions to the district court in situations where the
county board obstructed and delayed proceedings, or in cases where the
board refused to establish the ditch (Laws 1907, c. 448).

Another group of laws that was enacted during this period included
acts that delimited the powers of the governmental bodies that presided
over drainage proceedings. Pursuant to Minnesota's first drainacge act
one needed only to present a copy of the proposed ditch location to the
registers of deeds of the counties through which the proposed ditch
would pass. By 1877, however, to construct a ditch, it was first neces-
sary that they present a petition to the township suwervisors (Laws, 1877,
c. 91). Following this, in 1879, a very significant act was passed,
authorizing the board of county commissioners to intervene in inter-
township drainage proposals in order to aid cooperation between the
township boards (lLaws 1879, c. 38). This proved to be important because
(1) it was the first time that the county commissioners were used in
drainage proceedings, and (2) it illustrated that as drainage systems
increased in size it was necessary to use governmental bodies with larger
geographical jursidictions (Palmer, 1915). It can be assumed, however,
that this act did not provide the most efficient method of establishing
inter-township drainage systems, for by 1883 the petitioners could pre-
sent their requests directly to the countv board (Laws 1883, c. 108).
Furthermore, at this date the county commissioners were granted authority
to organize county drainage districts for "sanitary" and "agricultural"
purposes. This was the first time that drainage was organized on the
district level. As drainage projects became still larger, other means
were implemented in order to organize drainage over larger areas. For
example, in 1893, a commission was formed to organize drainage in an
eight county region in the Red River Valley (Laws 1893, c. 221). Four
years after this, in 1897, the state drainage commission was established
(Laws 1897, c. 318). The formation of the commission represented the
height of state efforts to organize and thus ease drainage. Apparently,
even after the passage of this act, the legislature still felt that
drainage should be further organized, because in 1902 the district
courts were authorized to vreside over the drainage proceedings of inter=
county ditches (Laws 1902, c. 38). This was later amended in 1907 when
the court was also permitted to receive ditch vetitions in situations
where the petitioners were not satisfied with the county boards handling
of the request (Laws 1907, c. 448). The final act of this era that helped
organize drainage, followed in 1919 in the form of the "drainage and con-
servancy act," which vermitted the formation of drainage and conservancy
districts, for purposes including drainage, through the district courts
(Extra Session Laws 1915, c. 13). Therefore, by this date it was possi-
ble to construct ditches through the town supervisors, the county com-
missioners, the district courts, and the state drainage commissioner.
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TLegal Status of Minnesota's Water Bodies

as a result of the popularity of drainage during this period, the
preservation of the state's waters was not equally as popular. Until
1867, there were no laws in Minnesota that provided protection for any
waters of the state.l’ At this time, however, an act was Passed that
forbid the drainage of any meandered water body, although this act did
not nrevent reasonable use of these lakes as reservolirs for milling and
manufacturing, or for the purposes of driving logs, or for supplying
water to any incorporated town or city (Laws 1867, ¢. 40), Considering
the attitudes of this period towards surface waters, surprisingly this
chapter provided an unusual amount of protection for the state's waters—-—
this did not last,

In 1881, the legislature passed two acts that granted variances for
the drainage of two meandered lakes, providing that all ripariaq owners

/

agreed to the drainage plan {Special Laws, Chaps, 180 and 196) .~

In 1883, the laws bocame oven more lenient by permitting the county
commissioners to authorize the drainage of "shallow, grassy, meandered
lakes under four fect in denth”~" (Laws 1883, ¢. 139). As with the vari-
ances granted in 1881, it was still necessary that all riparian owners
agree to the drainage proposal

A law cnacted in 1897 somewhat more clearly defined the public waters

of the state2! in declaring all meandered lakes that had surface areas
greater than 160 acrecs and which were deen enough to support beneficial
uses such ag fishing, fowling, and boating, or were used for domestic,

municipal, or agricultural water supplies, to be public waters (Laws 1897,

c. 257). The primary intent of this law, however, was not to clarify the
status of public waters, but to delimit a riparian owner's rights to use
the land under a water body.

1/

= There were laws that upheld the riparian owner's right to indem-
nification should a water body be drained or in some way damaged.

2 ; c ; ) -

-—/ The lakes that were to be drained included Mud Lake in Wright
County, Butler Lake in Mecker County, and scveral other smaller
lakes.,

This particular law will be discussed later in this section.

Riparian rights had, in some situations, been upheld in these
early times. Even in extreme situationg such as Schafer v,
Marthaler (1886), 26 N.W, 720 where the court held that a 4 and
4 acre vond which occupied a natural depression to a depth of
five feet, and that was maintained by only rain and snow could
not be drained without prior consent of all the riparian owners.
(See also “Riparian Rights.")

"Public waters” were waters in which the state took an active
role in protecting, or controlling.

The beginnings of some concern for the preservation of Minnesota's
shallow water bodies was reflected in the Minnesota Supreme Court case
Vitty et. al. v. Board of Commissioners of Wicollet County (1899) 79 N.W.
112, ©One of the major arguments of the case forsused on the powers of
the county commissioners to authorize the drainaqge of meanderced lakes—-—
the law has been previously explained, see Laws 1883, ¢. 139. On this
issuc the court observed that from 1883-1897 the tatutes were not
clear in defining the powers of the county commissioners over publie
waters.  Chapter 139 of the 1883 laws was generally interpreted by the
county boards as granting them the right to detcrmine the
of ¢

atate s

public value
shallow meanderced lake, and as a result they were implicitbly
aring public waters in the process of their determination. In com-
nenfing on the board's authority to declare public waters, the court
argued that iF the Tegislature had intended to delegate this authority
to the commissioners, they would have succincetly stated so in the Minne-
nota Statutes, in order "Lo provent abuse of bower. "= Tn a further
statement, showing unexpeo

dec

xd environmental concern, considering the
tines, the court declared, “As it is now the presecrvation or destruction
of public waters in the state is subject to the unrostricted discretion
of the county comud ssioners.”

Following th case the laws of 1905 again revised the legal status
of moandered water badics.  Chapter 230 of these laws permitted CLhe
drainage of meanderod lak whiich were shallow, yrassy, and marshy, or
if they were ne longer of sufficieont depth to provide any bepglicial
public use such au Fisbing, boating, or vublic water supply.™  Howoever,

no meandered lake conld be drained if o remonstrance was signed by
sevonty-five legal-voting frecholders who resided within four miles of
the lake, and whose lands wore shown Lo be affeoted in the viewers't
veport.  Furthermore, no meanderoed lake could be drained whoere a villoage
adjoined the lake or was a rviparian owner unle
by a najority of lTegal voters in a referendum.  Additionally, any person
ar corporation aggriceved, or anv taxpayer which resided within four miles
of any meandered lakoe that was to be drained could appeal that order to
the district court. 1t should be noted that with the passage of this act,
it was no longer necessary that the drainge of a meandered lake be ap-
proved by all riparian owners. {As a result, tlos possibly could be con-
sidered an abrogation of riparian rights.) Moreover, in this act the

8 rhe rroject was approvoed

Laws 1883, . 132 granted the county commissioners the right o
approve of the drainage of meandered lakes which provided littlo
beneficial public use, bub 1L did not svecily the methods by
which the boards were to determine the public value of a watex
body .

~

=~ In this law, "fowling" was omitted from the beneficial public
uses. It may be that different ¢riteria for beneficial public
use wore used in drainage situations than in determining lake
or stream bed ownership--sce baws 1897, . 2537, The "Witty”
case, however, scemed to imply that the same criteria were used
in both situations.
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county commissioners were still implicitly granted the power to declare
public waters. It was especially ironic that after the great environmental
concern shown in Witty et. al. v. Board of Commissioners of Nicollet County
that the drainage of certain meandered lakes would become even less re-
strictive,

As can be verceived from the preceding, with each consecutive act
passed that affected the status of meandered lakes or wetlands, it was
becoming increasingly less difficult to drain. Paradoxically, however,
towards the end of this drainage epoch when drainage activity was at its
very height, new attitudes began to emerge challenging the old concepts
that drainage was always desirable, and that all shallow waters were un-
desirable.

One of the first instances where this "new" environmental awareness
was expressed was in the previously mentioned case of Witty et. al. v.
The Board of Commissioners of Nicollet County (1899), 79 N.W. 112, where
the court showed surprisingly strong support for the judicious management
of the state's vublic waters. ILater, these same feelings were reaffirmed
in Madsen et. al. v. Larson et. al. (1912) 135 N.W. 1003 where the court
upheld a lower court order blocking the drainage of six small meandered
lakes (80-100 acres in size) in Ottertail County. A further proclamation
of these beliefs followed in the Minnesota Supreme Court case Troska et.
al. v. Brecht et. al. (1918) 167 N.W. 1042, where the court affirmed a
district court order forbidding the drainage of Minnesota Lake--a large
lake in northern Faribault County--stating that the recession of the
waters of a lake must be permanent in order to cause the lake to lose
its public character. Indicative of even more concern for shallow waters
was the fact that at the preceding district court proceedings, remon-—
strance was presented which had been signed by 134 individuals.— One
year after this case, in 1919, a supreme court decision came out in even
stronger favor of the protection of the states shallow water bodies.
This case, In Re Co Ditch No. 34 (1919) 170 N.W. 883, concerned a mean-
dered water body (Washington Lake) which had suffered from extreme fluctu-
ations in its water levels having been dry two or three times in a period
of 50 years, but also having been as high as 6-10 feet. The lake had well
defined shores and a surface area of aporoximately 600 acres. One-third
of the lake was overgrown with aquatic vegetation and the lake was con-—
sidered worthless for swimming and difficult for boating, but it was used
for hunting, ice cutting and rough fish spearing. In this case, the
court first observed that in drainage matters the clash between private
interests is usually given consideration, while the public's interests
are often forgotten. The court also acknowledged that there are benefits
gained from lake reclamation, but that these must be weighed against the
destruction of public waters, Furthermore, finding that hunting, ice
cutting and rough fish spearing represent significant public uses of the
lake and also declaring that the project would only lower the lake and
thus exacerbate any conditions that were presently unhealthful, the
court felt that the benefits derived from drainage of Washington Lake
would not outweight the losses. Moreover, the court held that a "meandered
lake could not be drained or lowered if it yielded substantial public
use, under the guise of protecting the public health, promoting public
welfare, or reclaiming wastelands."™ 1In conclusion, the court believed

1
L It should be noted that these individuals may have also had some
economic objections to the proposed drainage.
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that "it should be the concern of the county board and courts to guard
the rights of the public, and to preserve for the enjoyment of this and
future generations all bodies of water which have present or “potential™
public value."

Conclusion

Although carly in the twentieth century, some voices expressing
environmental concern were heard, drainage was still predominantly
favored by the public and liberally provided for by statutory law.
Furtherrmore, despite these dissenting views towards protection of Minne-
sota's waters, it can be stated unequivocally that between the inception
of the first drainage act in 1858 and 1920 drainage was precninent over
protection. As explained earlie{,wet lands were considered useless, if
not harmful to man. Moreover, in the minds of some drainage offered a
veritable panacea for the maladies that hindered development and progress.
But the voices of those concerned for the protection of Minnesota's
waters soon would grow louder. What was expressed in the courts would
soon be pronounced in the statutes.

DRAINAGE PERIOD II (1920-1960)

The period which continued [rom roughly 1920 Lo 1960 was a time ol
transition in Minnesota's attitudes toward drainage and water. This
could be considered a time of change in people's sentiments Lowards
drainage because this era represcats the interlude between the "drainage
mentality'™ ol the carly 1900's and the environmental consciousness that

wis manifested in the sixtics.

The major shift that took place in drainage law between 1920 and
1960 related to the state's gaining a more active role in protecting its
waters and in regulating drainage. The drainage activity of this period
was moderated by a number of events. Although drainage activities did
not drastically decline after the surge of the preceding decade, it did
significantly decrease. Moline noted that an acreage representing only
13.3 percent of the 1960 total area of lands in drainage enterprises,
was added between 1920 and 1930. In Blue Earth County, 19 petitions
for new ditches were presented, representing 14.4 percent of the 1978
total.

Then, the Depression and drought followed causing drainage to come
to an immediate halt (Burns, 1954). During the thirties, an areca repre-
senting only 0.6 percent of the 1960 total of land in drainagc enter-
prises in Minnesota was added (Moline, 1969), and in Blue Earth County
not one petition for a new drainage system was presented during this
decade. Following this decade, the Second World War and the high cost
of construction that followed continued to dampen drainage. In the
1940's, only a 3.2 percent addition was made to the drainage acreage in
Minnesota=’ and in Blue Earth Countv only four petitions for drainage
were presented, representing 3 percent of the 1978 total.

Y Based on 1960 figures of percent total (Moline, 1969).



Furthermore, some attitudes towards surface water may have been
altered bv the dry decade that had preceded. The old common law doctrine
(diffused surface water being a “comnon enemy”) was still undergoing the
evolution that had been initiated in the early 19N0's, This modification
of people's views towards water was shown quite clearly in In Re Town
pitch No, 1 v. Blue Tarth County (1940) 295 MW, 47 where the court de-
clared that as a result of the drought in the 3IN's, surface wator was
considered a "comnmon Triend” rathor than a “cormon enemy.”

A very slight rebound occurred in the 50's, where poreent more
land was included in drainage systems, and in Blue Farth “Tounty, eight
petitions were nresented representing 6.1 percent of the 1978 total. By
1050, many Minnesotans' views towards drainage could nossibly have changed,
considering that much of the lands that were cconomical to drain had been
previously rceclaimed.

>

As was mentioned earlicr, during this period attitudes towards drain-
age were shifting and conservation of our waters was becoming more impor-
tant. “These neow attitudes were increasingly reflected in the laws that
were enacted during this era of drainace history. One such series of
laws involved the state drainage commission. From 1919 to 1947, the Teg-
islature procecded to realign state offices and redelegate drainage com-
mission powers. The first of thesc chanages occurred in 1919 when the
state drainage commission was abolished and all its powers and duties
were vested to the state drainage commissioner (Laws 19319, o, 471). Pol-

lowing this, in 1931, the office of state drainage commissioner was dis-—
solved, and all its duties and powers were transferred to the division of
drainase and waters of the newly cstablished dcpartment of conservation
(faws 1931, . 186, Ry nassage of this act, the stale's authoritv to
drain was yielded to a devartment whose major charge was

conservation,

“hen in 1941, the division of drainage and waters was ropamed the
division of water resources and engincering {Iaws 1941, ¢, 138). Finally
in 1947, laws which had previouslv allowed the divisionof water resources
and enagineoring to authorize the construction of state ditches and to
petition through the district court for public ditches were repealed
(Laws 1957, c. 142); so with “he passage of this act, state organization
of drainage was over, and now state concern for conscrvation of its
walters had taken a svmbolic step forward.

gain-

Another move towards conservation was exhibited in the state
ing control of its valuable, or publically beneficiar water bodies. In .
1925, no meandered loke could be drained without vermission of the statoe™
{Laws 1925, c. 415). Then in 1931, drainage of meandered lakes could only
be undertaken when petitioned for hv 60 percent of the legal-vetring free-
holders which resided within four miles of the lake, and whose lands werc

1/

= Fiqure from Moline, 1969, based on 1960 total.

2 . . .

m/ Tn this case, the governor had authority to grant the drainage of
shallow, grassy, meandered lakes which were no longer of sufficicnt

depth or volume to provide any "substantial beneficial public use

shown to be "affected" by viewers' report (Laws 1931, . 350). By 1937,
all waters whether meandered or not, which were "navigable in fact"2' were
considered public waters, and the use of the waters within these streams
and water bodies was regulated by the state {(Laws 1937, c. 468). This

act then expanded the state's protection to all waters of public value
rather than just meandered lakes. Then in 1947, two different definitions
of public waters existed within the Minnesota State ILaws. Chapter 142
declared "all waters in lakes and streams that provided substantial bene-
ficial rublic use™ to be public waters and thus under state management
(Laws 1947, c. 142). While Chapter 143 identified public waters as those
"streams, lakes and bodies of water which are navigable in fact." Follow-
ing this in 1957, the situation was further complicated when Chapter 142
of the 1947 laws was anended to read: "The public character of any waters
shall not be determined by proprietorship of the bed or the surrounding
land or whether the waters are navigable in fact or arc used as highways
for commerce' (Laws 1957, c¢. 502). fThe voint that is immediatcly evident
in reviewing these scemingly conflicting statutory sections is which defin~
ition of "navigable"™ ar "navigable in fact" was used in the preceding laws.
It seems as though Chapter 502 of the 1957 laws was attempting to clarify
this by im»nlying that the state considered waters "navigable in fact" to
be synonvmous with "public waters." Tf these two chantors (chapter 143 of
the 1947 laws and Chaptor 502 of the 1957 laws) had differed in their use
of the term "pavigable in fact"™ an abundance of conflicts undoubtedly would
have arose.

v “he major difficulty in dealing with the term "navigable waters”
or waters that arc "navigable in fact” results from the different
definitions for these terms. The more restrictive test of navi-
gahility is the foederal interpretation which demands that naviga-
ble waters be used, or be susceptible to use in their ordinary
state, as highways of commerce. Purthermore, to apply the foederal
definition of navigability, one must determine if the waters were
navigable at the time the state ontered the union. The federal
test of navigability, however, is concerned with the ownership
of stream or waterbasin beds. In contrast, the Minnesota State
Supreme Court has pursued a more liberal interpretation of the
navigability cuestion. For example, in Lamprey v, State (1833)
53 N.W. 1139, the court declared that "when lakes are capable of
being put to any beneficial nublic use, they are public waters.
The court further stated that “the test of navigabllity should be
broad cnough to include all public uses, including recreation.”
This decision was claborated on in State v. Korrer ({1914}, 148
N.W. 617, where the court observed that the torm "navigable®
"has been extended beyond it stechnical significance, and em-
braces many bodies of water not navigable in the ordinary federal
sense.” Tn addition, it was held in this case that dividing
waters into navigable and non-navigabie is but a way of identify-
ing public and private waters. 1In 1942, the Sapreme Court of
Minnesota again upheld the state view of navigable waters, {Rel-
son v. De Long (1942) 7 M.W. 2nd 342.) Besides reasserting the
views held in State v. Korrer, the "Nelson” court proclaimed that
"sublic use" means commerce "and other ordinary vurposes of life
such as boating, fishing, fowling, skating, bathing, taking of
water for domestic or agricultural and cutting of ice."

"
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In a further spirit of conservation, many other laws were passed in
this period that either restricted or increasinaly regulated drainage,
or provided protection for public as well as nonpublic waters. As a
possible method for protection of public waters-—-through riparian rights--
all state lands that bordered meandered lakes and other public waters were
withdrawn from sale in 1923) Laws 1923, c. 430).%

Chapter 415 of the 1925 laws permitted the commissioners of drainage
and waters and game and fish, plus the state forester to appear in drain-
age proceedings to "represent the interest of the state and the general
public,” and to present, when necessary, "evidence relating to the value
of anv body of water."” Alsc at this date chapter 419 authorized the game
and fish commissioner to acquire lands for public hunting grounds and game
refuges, which obliquely permitted public acguisition of wetlands. Both
these acts illustrated a desire by the state to protect all watevs of
potential public value. The next act that provided more protection for
Minnesota's water occurred in 1963, when tax reductions were permitted for
swamp or marsh lands which were designated as wild life preserves (Laws
1953, c. 688). Two vears later, a potentially significant law was passcd
which commanded that in determining the present or future public benefit
aof a proposed drainage ditch, consideration must be given to "conserva-
tion of soil, water, forests, wild animals and related natural resources,
and to other public interests” {(Laws 1955, ¢, 681). This was the first
time that the concept of conservation was implemented into the drainage
code, and by this, the state's waters were tacitly granted a small but
nonethelass noticeable standing in drainage issues.

By 1957, onc necded to present a petition that centained g number
of signatures that represcented at least 60 percent of the lands that
would be affceted by the proposed ditch, or a majority ol resident owners
of these lands {Laws 1957, ¢. 638). JPreviously, the petition needed only
be signed by a number of persons that represented at least 50 pereent ol
the lands. By increasing the uumber ol sipgnatures needed, this act could
have slightly restricted drainage. Also passed at this date was an act
that authorized the water resources board to mediale In situations where
apparent statutory contradictiouns, or conflicts, occurred in Minnesolta
water law (Laws 1957, c¢. 740). Iu passiny this law, the legislature
recognized two dilficulties: (1) that there was no clear cul water
policy in the state; and (2) that there was a necd to coerdinate federal,
state, and local povernment in dealing with water problewms (laws 1977,

c. 740). This was the lirst step towards judiciously manaying the
state's waters.

Drainage law evolved considerably during this period. Due to a num-
ber of reasons drainage had slowed dramatically as compared to the early
1800's. As water became more scarce, wet lands became more valuable, and
to many people surface waters were no longer considered a common enemy.
These attitudes were also reflected in the formation of state agencies.

1/

~/ The protection of public waters may not have been the primary
legislative intent of this act., (See "Riparian Rights.")
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No longer was the state greatly interested in the construction of
ditches, but rather in conserving the remaining, irreplaceable waters,
The legislature began to realize that our natural resources should be
given consideration in determining the public benefit of a proposed
drainage system. Moreover, our government began to recognize the need
for improved administration of Minnesota's water policy so that the
state's water resources could be better utilized.

DRAINAGE PERIOD III {1960-1979)

In this period, Minnesota very likely witnessed the most dramatic
statutory changes that have occurred in its entire drainage history.
The legislature and the judiciary displayed a strong desire to not only
protect valuable water bodies, but alse to promote sound management of
all waters of the state.

The ecological awakening of the sixties had a noticeable impact on
Minncsota's drainage law. Beginning in this decade, new legislation
truly represented concern for a quality enviromment. In 196! for ex-
ample, Minnesota's precipitated water policy was promulgated voicing the
state's desire to retain and conserve precipitated water in areas where
it fell (TLaws 1961, c. 754). The seenming contradiction between chapters
143 of the 1947 laws and chapter 502 of the 1957 laws concerning public
waters were resolved in 1963 when public waters were redefined in the
draina?o code to comply with Minn. Stats. Sec. 105.38(1) (Laws 1963, c.
815).1. Then in 1969 an act was passed that provided for the establish-
ment of scientific and natural areas (Laws 1969, c. 470). This was vet
another method by which certain waters could be protected.

Although few revolutionary acts were passed in the sixties, the en—
vironmental consciocusness spawned in this decade was clearly evident in
the laws of the seventies. The environmental rights law, allowing civil
actions to be brought to district courts in order to prevent certain eco-
logically destructive actions, including some drainage operations, was
enacted in 1971 (Laws 1971, ¢. 952). 1In 1973 four more important addi-
tions were made to the statutes: (1) the state environmental policy
act was announced, which mandated that environmental impact statements
be completed prior to certain governmental or private actions--this some-
times applied to some drainage situations {Laws 1973, c. 412); (2) the
Minnesota Environmental Quality Council was established, which was author-
ized to determine the need for environmental impact statements for pro-
posed governmental or private actions (Laws 1973, c. 342); (3) a list of
beneficial public purpose criteria were formulated, which was designed to
aid in determining the public value of a water body (Laws 1973, c. 315);
and (4) a set of criteria was added to insure that the possible eccological
impacts of a public drainage system were investigated prior to its con-
struction (lLaws 1973, c. 479).

By 1976, the Minnesota Waterbank Program was implemented in order to

compensate land owners who promised to preserve potentially arable wet-
lands under 50 acres in surface area (Laws 1976, c. 83). Chapter 83 of

1/

=~ This statute conformed to Laws 1957, <. 502.
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these same laws also authorized the department of natural resources to
proceed with the state public waters inventory, a program which upon com-
pletion would hovefully have mininized if not climinated squabbles over
vublic waters.

Although this period did mark great change in the attitudes and
laws, the desire to drain wet land had not died. Because of inflationary
times, hich prices werc being received for agricultural lands and commodi -
ties, making drainage still highly desirable. In Blue Tarth County, for
example, between 19060 and 1978, 17 new construction petitions were pro-
sented representing 12 vercent of the total 132 ever filed in the
county, A remarkable figure, considering how much land had alrecady been
drained in the previous hundred vears.

As a result of the continued importance of wet land reclamation,
and the incrcasing desire to protect these same lands, factional clashes
soon arose and the new drainage law of this period =oon faced serious
challenge in the courts, and reovaluation, with regard to fairness and
practicality, in the legislature, Unguestionably  the most heated dig-
putes arosce nver public waters designation, which was hardly surpriaing
since it was governed by a set of confusing, ambiquous and almost unwork-
able laws and reoulations (i.e, Commissioner's Order No. 1 which set guiic
lines for classifying public waters). The system was designed with the
intention of casing the identification of public waters for the public
wators inventorv, and to provide protection for Minnesota's waters in thoe
interim period prior to the completion of the inventory program.  Unfor-
tunately, the laws and regulations that pertained to pablic walers classi
fication renresented a bowildering labvrinth of criteria and definitions.

n s

vle terms, the public character of any surface waters was determine
by whether it was confined within a walter basin which also served a bano-
figial »ublic nurpose (Minn., Stat. section 105.37).1/ Because of the

complexitices involved in determining this, it was often difficult to orov
ar disprove, and numorous leqgal interprotations resulted in making it al-

nost impossible for orposing sides to come to an agrecoment concerning thoe
public value of a water hody. These disagrecnents often lead to litiga-

tion, and again because of the ambiquitices of the law, the courts did not
always adjudicate publiec waters' cases in a consistant mannor.

Possibly stemming from this dilemna, public waters were redefined
again in 1979 {(Laws 1979, c. 199). This time the cumbersome and ambiguon:
beneficial public purpose criteria were rdropped, and wetland tvpes 3, 4,
and 5% were hrought under exnlicit control of the state, and thus werce
offered a protection similar to that provided for pubklic watcrs-~that is,
these wetlands could not be drained except with the nermigssion of the
derpartment of natural resources commissioner.

1/

Some courts interpreted the law to read that wetlands, lacking
definable banks, could not be considered water basins. Therefore,
thev could not be classified as public waters, UNeedless to say,
most conflicts involved those bodies of water which resided in thu
hazy area: somewhere between obvious wetland and indisputable wator
basin,

ES

Classification from U,S. Fish and Wildlife Service Circular Wo. 39
(1971 edition).
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Also revamped in 1979 was the state'’s public waters inventory. As
a result of extreme polarization, agrecments between the state and county
boards, concerning the public character of each county's water basins
proved nearly impossible and the process was hopelessly stalled.  To reme-
dy this, the legislature revised the previous statutes and incorporated
the new public waters definitions as a basis for the new public waters
inventory program, Moreover, in the new laws, persons owning types 3, 4,
or 5 wetlands could gain payment from the state for preserving these waters.
or 1if they could not reach a satisfacotry pavment agreement, they could
drain tha lands,

To even further reduce opposition to public waters designation, in
1979 two laws wore passed to compensate individuals for prescrving poten-
tiallv arvable marsh lands: the first, a revised version of the Minnesota
Water Bank Program, was similar to the 1976 act, but allowed types 3, 4,
and 5 wetlands greater than 50 acres in size, to be enrolled in addition
to smaller waters {(Laws 1979, ¢, 199); the second, a bill which provided
landowners with a tax exemption for preserving drainable wetlands (Extra
Session laws 1979, c. 303). Additicnally, in this tax-credit bill, the
legislature provided for counties to be compensated by the state for lost
revenue resulting from when a tax exemption was allowed on a privately-—
owned wietland .

Also to cncourage county cooberation in wetlands prescervation, an act
was vassed that authorized the DNR to make payments to a county (in lieu
of taxes) bascd on acreages of DNR administered land that lay within its
bounds. As in the tax-—credit bill, this also provided compensation that
precluded crosion of a county's tax base (Bxtra Session Laws 1979, o. 303).

The flurry of acts that ended the seventices had macde the period from
1960 to 1979 a particularly active time in Minnesota's drainage history,
where the laws scemed to be in constant flux. In this period the Minpe-
sota Tegislature truly attempted to insure the safety of our valuable
waters, vet also o equitably distribute the costs of the nreservation
amonyg the entire population of the state. Through the various programs
in which a landowner can be indernified, the statce has assurcd that a
minority of people will no longer have to bear the entiroe financial bur-
den of conserving a preocious resource. Moreover, it was hoped that the
laws enacted in this period will greatly mitigate the rublic waters con-
troversy,

CONCLUSTON

Drainage law in Minnesota has nrecvassed considerably since the first
laws of 1858. The law itself has evolved, where now it occuples a sizable
portion of the Minnesota statutes. Furthermore, today drainaye cannot he
accomplished with the case that it was in former years (sec "Prosent Drain~
age Pursuant to Chapter 106 of the Minn. Stat.”). As with ather things in
our society, it is a task that is now encumbered by a surfeit of rules and
regulations.

On the other hand, it is also true that Minnesota docs not possess
nearly the number of wet lands that it did in 1858, According to some

cstimates. by 1966, 2/5 of our original marshland acrecages had been lost
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to urban or agricultural dra1naqe.—/ It is an obvious fact that we can
not have unrestricted drainage, nor total protection of our waters,

Considering this, what lies ahead? Will the future bring a lasting
security for Minnesota's shallow waters, or does it hold their final
destruction? Of course, people have alreadv expressed their dissatisfac-
tion with the latest drainage legislation, They feel that the department
of natural resources, shrough an active lobby, almost dictates the laws
to the legislature, and that little svmpathy is found in a Minnesota
Supreme Court controlled by urbanites ignorant of agriculture and its
problems and needs, They contend that the DNR has almost unlimited fi-
nances so that it can easily fight county board decisions which they find
undesirable, Moreover, some find the payments of the water bank and tax
exemption programs to be inadequate, and note that laws concerning public
waters are still blatantly ambiguous, Others argue that landowners should
be indemnified for the taking of all lands through public waters designa-
tion, not just for those classified as wetlands. This group maintains
that drainage does not constitute a public harm, but rather a public bene-
fit, becausc it is a reasonable and prudent use of land (see "Present
Drainage Pursuant to Chapter 106 of the Minn. Stat.", and "Constitution
ality of Drainage"), Other groups of disgruntled individuals believe
that if shallow waters are so important, the legislature should grant
eminent domain for thelr purchase. Then those waters would be permanently
protected, with the costs being shared equally by the entire public.

OUn the other side of the drainape imbroglio many environmentalists
arc appalled at what they consider the present mercenary attitude toward
land, where stewardship is dead, and ownership is a [lat for waste and
destruction. The publie has secen its riparian rights struck down by pro-
vineial district courts (sce "Riparian Rights"). They have geen public
waters be threateuncd with drainage by tendentious county boards. Hore-
over, public walers are somelimes drained without permission, and the DNR
has too few officers to scrupulously police the entire state. Addition-
ally, the department ol natural resources has not, nor is it likely to
have in Lhe future, the funds to purchase all lands that lie adjacent to
valuable shallow waters of the state, and even it it did, it would probably
face serious opposition as often happens in present attempls at acquiring
land tor parks and trails.

The battle petween wet lands reclamation and wet lands preservation
is inevitable. As heretofore mentioned, it emerged even in the height of
the drainage furor of the early twentieth century. Moreover, throughout
Minnesota's history, the evolution of the drainage law has been towards
proservation. The desire to conserve our waters has increased as the
area of wet lands has decreased. With this in mind one may again ask, what
is the future of Minnesota's wetlands? A recent United States Supreme
Court case approved of "open space' zoning, which restricts land use. but
does not provide for mayment of compensatory damages (St. Paul Pioneer
Press, June 11, 1980), Will the constitutionality of "open space™ zoning,
such as with public waters, be upheld in the future? Will the present

1/

This figure was derived from Swamp Land Drinace With Special
Reference to Minnesota by Palmer, and from Acquisition of Wild-
life Land in Minnesota, published by the Outdoor Recreation Re-
scurces Commission,
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system of compensation continue to satisfy the majority of affected land~
owners, or will it finally become necessary for the public to purchase )
wetlands in order to insure their existance? With an expanding population
and the concomitant increases in food prices and land values, will drain-
age prevail over preservation? It cannot be known. What is evident, how-
ever, is that if present economic patterns persist, and landowners bgcome
dissatisfied with the present laws governing public waters, more drainage
will be likely, and with each wetland drained, the battle over those re-
maining will escalate.
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AFPPENDIX A
COMPENDIUM OF SIGNIFICANT DRAINAGE LEGISLATION

Public Statutes 1858, ¢, 128: This act entitled "An act to encourage
the drainage of lands" was the first drainage act in Minnesota. The major
provisions of this act were as follows:

{a) Persons wishing to cooperatively drain land could form a corpor-
ationy

(b} In order to construct a ditch, it was necessary that the corpora-
tion file a copy of the proposed ditch location with the registers of
deeds of the counties which would contain the drainage system. FPurthor-
more, the corporation was required to secure a majority of signatures
from the owners and occupants situated along the proposcd ditch site;

(c) A pro rata assessment was levied against the lands which bene-~
fited from the improvement;

(@} The corporation was held liable for all danages made as a result
of the ditch construction, in addition to the cost of the ditch itself;

(e) Disputes concerning damages could be brought to court and scttled
by a jury.

The act offered no actual protection for water bodies, but it 4id
provide for compensatory damages should they be lowered or drained without
the riparian owner's consent.

Laws 1866, ¢, 77: As drainage projects became larger and the number
of ditches constructed increased, the frequency of landowner opposition to
the construction of public drainage systems also increased. The legisla-
ture responded to this problem by passing this act, which pormitted dit-—
ches to pass through those persons' lands who were not in sympathy with
the project.

laws 1867, c¢. 40 made it a misdemeanor punishable by a fine of not
less than twenty-five dollars and not more than 5000 dollars, to drain any
lake that had becon meander surveyed by a United States Government Survey--
these wator bodies were termed meandered lakes. This was the first act
designed to protect water bodies in Minnesota, but its provisions did not
Prevent reasonable use of water bodies as reservoirs for milling and manu-
facturing, or for the purposes of driving logs, or for supplying water to
any incorporated town or city.

Laws 1874, c. 57 authorized drainage through the board of town super-
visors for the construction of highways. This was the first time that the
town supervisors were permitted to preside over drainage proceedings, al-
though this iaw did not permit them to act in situations where drainage
was done for agricultural purposes.,
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Laws 1977, c¢. 91 authorized drainage through the town supervisors
for (private} agricultural purposes, providing the project would benefit
the public and improve the public health., With the passage of this act
the defacto reason for the establishment of most drainage systems was
statutorily recognized. {The rcason being, of course, drainage for agri-
cultural purposcs.) Also another provision of this act allowed persons
aggrieved over damage compensation, to seek redress through the district
court,

Laws 1879, ¢. 38 provided for the use of county commissioners in inT
tertownship drainage projects in order to aid cooperation between toynshlp
boards. This was important for two rcasons: (1) it was the first time
that the board of county commissioners was used in drainage proceedings,
and (2} it illustrated that as drainage cnterprises became larger, there
became a need to use governmental bodies with larger territorial juris—
dictions {Palmer, 1915}.

Special Laws 1881, chaps. 180 and 196: ‘hese two acts grankted vari-
ances for the drainage of two meandered lakes, providing that before thoese
lakes were drained permission was first secured from all riparian own¢rs‘
These variances may have represcnted the beginning of a change in legis-
lative sentiments towards drainage, possibly occcurring as a result of
Minnesota's burgeoning pobulation.

taws 1883, ¢. 108 provided for the use of the county commigsioncers
in intra- and intercounty dralnage systems. The key provisions of thig
act that pertained to drainage procecdings included the following:
: ¥ T

(a) To initiatre drainage proceedings, a petition was filed by one
of the landowners who would be assassed for, or affected by the proposed
diteh;

(b) With this petition a bond was presented, insuring that should
the petition be refused, the petitioners would pay all cests that had
accrued up to the point of dismissal;

(¢} A survey was done along the proposed ditch site;

(1) A body of viewers was added to insure cquitable judgements %n
determining the benefits and damages of the proposced drainage conlerprisc.
It was nccessary that the viewers were resident freeholders of the county--—
"resident freeholder” an owner or land or a party who h?ldﬁ land under
contract of purchase, and who resides in the state of Minnesota;

(¢} A notice was published listing the location of the lands affected
by the proposed drainage system;

{(f) A public hearing was scheduled, at which ;hc couvty ComiiSSlénefs
voted on whether to rejcct or approve the construction project. The view
res' statement and engineer's estimate of construction costs wore used to
determine if the benefits would exceed costs including damages. Usually

if this was the case, the county hoard ordered the ditch to be established;
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{(g) Apveals to the district court were possible over (1) whether
the proposed ditch will be of public benefit and improve the public
health; (2) the route is practicable; and (3) the assessments of damages
and benefits;

{(h) TIf the ditch was established, the county auditor let the job
to the lowest bidder;

(i) In order to insure repayment of all costs, a lien {a legal
claim on the property of another as security against the payment of a
debt) was filed against the properties of those persons benefited by the
drainage improvement,

Laws 1883, c¢. 139 provided for drainage of shallow, grassy, meandered
lakes under four feet in depth for the purposes of making land productive
and removing certain causes of malaria, although all versons that lived
adjacent or contiguous to such lakes had to sign a deed of consent in
order to permit their drainage.

Laws 1887, c. 97: The nopulation of Minnesota burgeoned during the
1880's and consequently a more cffective method of dealing with noncon-
senting landowners had to be implemented (Moline, 1969). TFor this reason,
this act provided for the construction of ditches through the county
board/county commissioners.

Other important aspects of this act were (1) it did not authorize
the county boards to approve the drainage of public meandered lakes; and
(2} it permitted appeals over whether the estimated benefits of the pro-
posad drainage system exceeded the actual benefits that would be derived
from construction.

Taws 1887, c. 98 permitted county drainage districts. This was the
firat district organization of drainage.

Laws 1893, ¢. 221 authorized the formation of a commission to super=-
vise drainage of an eicht county region in the Red River Valley, and to
construct "state ditches” therein. This commission was the precursor of
the state drainage commission (Palmer, 1915).

Laws 1897, c. 257: Under this act all meandered lakes which had sur-
face arcas greater than 160 acres and were deep enough to support benefi-
cial uses such as fishing, fowling, and boating, or were used for domestic,
municipal, or agricultural water supplies were considered public waters--
specificallv this act was passed in order to define ownership of beds, but
it did have some influences on determinations in drainage litigation.

Laws 1897, ¢, 218 created the state drainage commissiopn. The state
drainage comuission was established in order to organize drainage states
wide and ease the construction of larger more complex drainage systens
{Palmer, 1815). The commission initially consisted of the governor, the
state auditor, and the secretary of state, At the height of its power

the state drainage commission was authorized to undertake the following
actions:

——— ey o

{a} To make topographical surveys of watersheds of the state and
from these prepare maps, plans, and specifications of possible drainage
projects {(Palmer, 1915 and Iaws 1207, c. a470) ¢

(b} The construction of ditches, providing that prior to construc-
tion the commission vresented a petition requesting the improvement to
the district court which had jurisdiction over the areas involved in the
proposed project;

(¢} The construction of state ditches without need of a petition
wherever there was sufficient reason and bodies of land,

State ditches were generally constructed on lands that would have bheen
immediately available for cultivation. Aadditionally, where it was neces-
sary to cross private lands in the construction of state ditches the com-
migsion had the right of eminent domain.

Taws 1902, <. 38 authorized the district judiciary to govern ditch
proceedings that encompassed or affected two or more counties. This act
was vet another illustration of the need to insure coopcration in the
construction of large drainage systems, by expoliting the services of
governmental bodies with greater gqeographical authority.

Laws 1905, ¢. 230: General repeal of the drainage laws.

Laws 1905, c. 230 provided for the drainage of meandered water bodies
which were shallow, grassy, and marshy, or if they no longer were of suf-
ficient depth to provide any beneficial public use such as fishing, boat-
ing, or public water supply. However, no meandered lake could be drained
if a romonstrance was signed by seventy-five legal-voting frecholders who
resided within four miles of the lake and whosc lands were shown to be
affected by the viewers' report, Purthermore, no meandered lake could be
drained where a village adjoined the lake, or was a riparian owner unless
the project was approved by a majority of legal voters in a referendum,
Although remonstrances or appeals over the drainage of a meandercd lake
werce possible, the law at this time was more lenient toward the drainage
of meandered lakes than it had previously been. Still, compensatory
damages were awarded for loss, or destruction, of riparian rights (Palmer,
1915} .

It also should be noted that "fowling' was not included in the cate-
gory of beneficial public uses, as it was in laws 1897, c. 257, Addition-
ally in this chapter, any person or cornoration agarieved or any taxpayer
which resided within four miles of any meandered lake affected by the pro-
posed drainage enterprise could appeal to the district court.

Laws 1907, ¢. 448 permitted the usc of the district court by enabling
the vetitioners to transfer their petition to the court in situations where
the county board obstructed or delayed proceedings, or in cases where the
board refused to establish the ditch, (These judicial ditch proceedings
were similar to the county ditch proceedings, but in the former the dis-
rrict court assumed the function of the county auditor and the county
board.}
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Extra Session Laws 1919, o. 13: "Drainage and Conservancy Act of
Minnesota.™ To establish a drainage and conscervancy district cne neceded
to present a petition to the district court which had jurisdiction over
the proposed district., This petition had to be:

... signed by not less than 25 percent of the resident freeliolders
of said district, but not in any event shall more than fifty (50},
signers be required or be the proper officials of any county, city
or village authorized by resolution duly passcd by the governing
board of said county, clty or village. Said petition may be signed
by one or more such counties, and if signed by one or more counties,
or by five (5) or more citics or villages, then the same need not be
signed by any of the frecholders of said proposed district.

The petitions could be Tiled for the following reasons:

"la} TFor regulating streams, channels or water courscs by channeling,
widening, deepending, straightening the same or otherwisc improving the
use and capacity thercof;

(b) For reclaiming by drainage, or filling, dvking or othcrwise pro-
tecting lands subject to overflow;

(c)  For providing for irrigation where it may bo necded;
{(d)  Por regulating the flow of water in strcams or water courses;

()  Tor regulation and control of {lood waters and the prevention of
floods, by deepening, widening, straightening or dyking the clhannels of
any stream or water course, and by the construction of reservoeirs or other
neans to hold and control such waters;

(f} Yor diverting in while or in part streams or water courses and
regulating the use thercof, streams so diveried shall folleow the natural
course of drainage and terminate the same natural outlet and ag incident
to and for the purpose of accomplishing and offectuating all the purposce
of this act, may under the conditions specified herein, straighten, widen,
deepen, or change the course or terminus of any natural or artificial
water course and build, construct and maintain all necessary dykes,
ditches, canals, levys, wall-ombankment, bridges, dams, slulce ways,
locks and other structures, including dams for power purposes and conserve
and utilize such waters for any purpose consistent with the purposc of
this act. Proviaded, howevar, that the provisions of this act shall not
be construed to authorize the diverting of waters from one general water
shed to ancther wator shed."

It should be noted that nearly all of the preceding actions could have,

under certain circumstances, affected water bodies. Therefore, some typoes
of drainage were possible through this act.

If the district was determined by the district court to be a public
benefit and also conducive to the public health and welfare, then commis-
sioners for the drainage and conservancy district were appointed by the
court. Tc initiate any improvements (construction undertaken in order to
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accomplish the desires of the original petition for establishment) within
the district a petition containing at least 25 resident freeholder signa-
tures of the district or a number of signatures that represented at least
25 percent of the owners affected, had to be presented to the district
court. Also a petition ceould be presented by the board of county commis-
sioners of the council of any city or village likely to be affected.

The general proceedings after the petition presentation were similar to
the drainage proceedings of chapter 108, 1883 Laws. This act was yet
another illustration of the state's desire to reclaim wet or frequently
flooded lands.

Laws 1919, <. 471 abolished the state drainage commission and estab-
lished the office of the state drainage commissioner.

Laws 1923, c. 430 forbid the sale of all state lands that borderoed
nmeandered lakes and other public waters.

Laws 1925, ¢. 415: CGeneral repecal of the dralnage code.

Laws 1925, ¢. 415 authorized the drainage, in whole or in part, of
meandered lakes which were "normally shallow and of a marshy character”
or which were "no longer of sufficient depth or volume to be of any sub-
stantial public use." Also at this date, appeals (remonstrances) over
the drainage of meandered lakes were still possible through procedures
similar to those used in 1905. Farthermore, in this law the definition
for substantial public use was deloted.

Another important provision of this chapter permitted the state
forestor, the commissioners of drainage and waters, and game and fish to
appear in drainage proceedings and represent the interests of the state
and the gencral public. In addition, these officers had the right to
present evidences concerning the relative value of any water body, al-
though their recommendations wore purely advisory.

In addition to some of the aforementioned chanues, tho general repeal
of the drainage code in 1925 also revised some of the ditch establishment
provedures. The procedures at this time were as follows:

(@) To initiate drainage proceedings a petition was presented to the
county auditor;

(b) The petition had to be signed by a majority of residents within
the affected arca of the proposcd ditch, or by the number of owners that
represented at least 51 percent of lands affected by the proposed drainage
enterprise. The petition had to be signed by only one of the affected
individuals in 1883;

(¢) A bond was presented, assuring that should be petition boe dis-—
missed, the petitioners would eover all conts that had acerued up tao the

point of dismissal;

{d) The enginecr undertook a preliminary survey to determine if the
site of the proposed ditch was "practicable” and "feasible";

23


http:affcct.cd
http:L.:1w.iJ
http:dcC'p()ndi.nq

(e) A preliminary hearing was scheduled, at which the county commis-
sioners either continued the proceedings or dismissed the ditch proposal;

(f} On approval of the county hoard, a second more detailed survey
of the proposed ditch site was made--in 1883 only one survey was made of
the ditch location;

(g} Viewers were appointed for determining the parties that would
be benefited and harmed by the drainage system. Their assessment of the
damages and benefits of the project was presented te the county board for
their analysis--to establish a ditch the monetary value of the land re-~
claimed had to exceed the costs of establishment and construction plus
damages;

(h)  On analyzing the viewers' and engineer's report, the county
cormissioners determined whether the diteh would be a public benefit and
convenience, and whether the project would inprove the public health;

(i) Appeals to the district court concerning the boards decisions
could be made over the following issues: (1) the amount of benefits
assessed, (2) the amount of damages assessed, (3) a refusal order (pre-
sumably one could not appeal the ditch construction on the grounds that
it was not a public benefit, and that it did not improve the public
health, as one could in 1883).

Laws 1931, ¢. 186 created the department of conservation and abolished
the commissioners of forestry, fire prevention, gamc and fish, and drainage
and waters.

Laws 1931, c¢. 350 forbid drainage of meandered lakes except where
thoy were considered shallow, grassy, marshy and no longer capable of any
beneficial public use of a substantial character for fishing, boating, or
public water supply. Furthermore, this act did not permit drainage of
these shallow lakes unless it was petitioned for by at least 60 percent
of the legal voting freeholders who resided within four miles of the lake,
and whose lands were shown to be affected by the viewers' report. Also
reinstated in this chapter was the definition of "beneficial public use
of a substantial character". These preceding provisions provided greater
protection for Minnesota's waters and made the drainage of meandered lakes
more difficult.

Laws 1937, c¢. 468 declared all waters in the state which were “"navi-
gable in fact”™ to be public waters. This act placed all public waters
under the protection of the conservation department, which ironically,
was also empowered to drain until 1947.

Laws 1941, c. 138: The division of drainage and waters, of the con-
servation department, was renamed "the division of water resources and
engineering."

Laws 1946, c. 142 declared all waters which provided substantial
beneficial public use to be public waters, and thus subject to the con-
trol of the state. "Public waters" were defined as streams, lakes and
bodies of water which were "navigable in fact.” Drainage of these waters
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could only be undertaken after they were either deemed "non-public" or
permission was acquired from the commissioner of conservation. Also of
interest, chapter 142 repealed statutory sections that permitted the
state conservation cormissioner to establish state ditches.

Laws 1947, ¢. 143: General repeal of the drainage code.

Laws 1953, c¢. 688 provided for tax reductions in situations where
swamp and marshlands were preserved as wildlife habitat areas.

Laws 1955, c¢. 681 mandated that in determining the present or future
public utility, benefit, or welfare of a proposed drainage system, the
county board should give consideration to the “conservation of soil,
water, forests, wild animals, and related natural resources and to other
public interests affected.” This was the first time that such an act was
passed in the drainage code, and wildlife was tacitly granted a standing
in drainage issues.

Laws 1955, c. 664 formed the state water resources board. The water
rescurces board was empowered to establish watershed districts, generally,
to enable persons to implement improvements in areas where a specific
water related problem or difficulty existed. Basically this chapter, and
chapter 799 of the same laws, represented a revision of the 1919 "Drainage
and Conservancy Act.” In that act the district court was empowared to
establish drainage and conservancy districts. Where with the watershed
act (Laws 1955, c. 799) this power was redelegated to the water resources
board. The legislature may have desired to relieve the district court of
those duties, and place such decisions in the hands of persons possibly
more knowledgeable in the area.

As with the "Drainage and Conservancy Act®, the Minnesota Watershed
Act also authorized the establishment of watershed districts for many
purposes including drainage. (It should be noted, however, that the
majority of watersheds are established for reasons other than drainage~-
ie. flood control, siltation, pollution, soil erosion, wildlife habitat
improvement, eotc.)

Presently, in order to form a watershed district, a petition must be
presented by any one of the following:

"(1) Bt least one-half of the counties within the proposced dis-
trict;

(2) Or by a county or counties having at least 50 percent of
the area within the proposed district;

(3} Or by a majority of the cities within the proposed dis-
trict;

(4) Or by a nominating petition also may be filed if signed
by at least 50 resident freeholders of the proposed district, exclu~
sive of the resident freeholders within the corporate limits of any
city on whose behalf the authorized official has signed the petition.”
{(M.S.A., sec. 112,37}
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After the petition is presented the water resources bhoard determines whe-
ther the watershed will be conducive to the public health and welfare,
and whether the proposed district will satisfy the purpose specified in
the petition. If the watershed is approved, thc WRB (Watcr Resources
Board) appoints a group of managers, whose duties include establishment
and naintenance of all improvements within the watershed. Any improve-
ment {ie. flood control, stabilization of soil, drainage, etc.) contem—
plated must be petitioned for by:

"{1) DNot less than 25 percent of the resident frecholders, or
by the owners of more than 25 percent of the land within the limits
of the area proposed to be improved, provided however if the project
of improvement consists of a drainage proceeding as defined in chap-
ter 106, such petition shall be signed by a majority of the resident
owners of the land described in the petition or by the owners of at
least 60 percent of the areas of such land. The lands described in
the petition shall be those over which the proposcd improvement
passes or is located. Tor the purpose of this subdivision, holders
of easements for electric or telephone transmission or distribution
lines shall not be deemed freeholders or owners; or

(2} A county board of any county affected; or

(3} The governing body of any c¢ity lying wholly or partly
within the area proposed to be improved. Provided, however, if the
proposed project affects lands exclusively within a city, the peti-
tion shall originate from the governing body of such city." (M.S.A.
sec. 112.48, subd. 1)

Furthermore, the petition shall state:
"{4) The necd and nocessity for the proposed improvement;

{%) That the proposed improvement will be conducive to public
health, convenience, and welfare." {(M.5.7. sec., 112.48, subd.l)

The procoedings prior to the approval of the watershed managers are similar
to those done under Minnesota Statutes Chapter 106 {Drainage) involving

the construction of a ditch-~ie. surveys, hearings, viewers, pro rata
assessments, appeals, cto.

Laws 1957, c. 740 authorized the water resources {(WRB) board to
mediate in situations {including drainage) where conflicts arose over
Minnesota water law or in cases where there were secming statutory con-
tradictions. Presently, when such conflicts do arise the action of the
board can be initiated through two mecthods:

I. Petition for intervention. "The board's intervention is
invoked by a petition addressed to it for referral of a question
of water policy involved in the proceeding.* The petition must

“"Proceeding” means any procedure, which involves a decision of a
state agency, regarding water policy as it pertains to "water
conservation, water pollution, preservation, and management of
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identify the proceeding in which if is made and state the grounds
for referral generally but in sufficient detail Lo inform interested
parties oi the nature of the questions proposed toe be presented to
the board and the public importance thercof." (M.S.A. sec. 105.75,
subd. 1) (The water rosources board has deall with only six o1
seven petitions [or intervention sinece 19552, (Moline, 1978)

TI. Court referrals, "The court may refer any procedure be-
fore it undey any of the laws enumerated in Section 105.74, to the
board. This referral may be used in both original and appellate
matters: it may be inwvoked by a petition of the court directed to
the beoard. Any party to the procedure nay request the court to re-
fer the matter to the board." (M.S.A. sec. 105.75)  (Only two court
referrals have been acted upon since 1955.) {(Molinc, 1978)

If the board consents to intervene, a quasi-judicial hearing is
scheduled. At this hearing, evidences arc presented by both sides  com-
plete with testimonies, cross examinations, expert witnesses, oto,  The
recommendation of the board is based on "impartial scientific, and fully
considered judgement.” (M.S.A. soc. 105.77) The final "decision of the
board is in the form of a written recommendation to the agency; it must
recite controlling facts in sufficient detail to apprise the partics,
the agency, and a reviewing court of the basis and reason therefor, 1n
the proceeding and upon any judicial review the recommendation is evi-
dence.”"  (M.S,A, sec. 105.77)

Laws 1957, c¢. 502 announced that. the vublic character of any waters
in the state would not be determined by the proprietorship of the bed, or
the surrounding land, or whether they were navigable in fact.

Laws 1957, c. 638 changed the number of signatures that are necded
on a petition from a number that represented over 50 percent of the lands
affected by thd drainage projcct to a number that represented 60 percoent.
This act slightly lessened the chance that a small groupr of people that
owned large tracts of land could construct a ditch over the opposition of
the general public in the arcas that would be affected by the drainage
enterprise.

Laws 1957, c¢. 644 authorized the commissioner to acquire by purchase,
lease, gift, or easement, wildlife lands for preservation. This repre-—
sented a revision of a similar act of 1925,

Laws 1961, c. 75%4 commanded that whore practicable, all state offices
and agencies should do their utmost to conscrve precipitated water in
areas where it fell.

wildlife, soil conservation, public recreation, forest management,
and municipal planning under any of the following: Scctions 84,57,
97.48 (subdivision 13), 105,41, 105,43, 105,44, 105.64, 106,07,

106.671, 115,04, 115.0%, and chapter 110.," (M.$.A. sec, 105.73~4)
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Laws 1963, c. 815 redefined public waters in Minnesota Statutes
chapter 106 "Drainage", to comply with Laws 1957, c. 502. (See Laws
1957, o, 502}

Laws 1969, c. 470 provided for the acquisition of unique sclentific
and natural areas, which were protected against drainage.

Laws 1971, c. 785 authorized the establishment of joint ditches.

This act eliminated the use of the district judiciary in inter—county
drainage enterprises. This was done posgibly for three reasons: (1)

the legislature may have wanted to lighten the district courts workload;
(2) the district courts sometimes had little understanding of the complex-
ities of drainage issues; and (3) some individuals believed that this
would eliminate judicial bias—-many district court judges have been
viewed as either "pro-ditch" or "anti-ditch."” (Burns, 1954)

Laws 1971, c. 952 contained the “Environmental Rights Law," which
permitted any Minnesota citizen to maintain civil actions against environ-
mentally destructive acts. At the present, the provisions of this act
could be exercised in situations where drainage was done without permits
pursuant to 105.41 or 105.42, or where any other state regulation, rule,
order, license, stipulation, agreement, permit standard or limitation
was violated., (M.S.A. 116B.03, subd. 1)

Under chapter L1AB of the Minn. Statutes any person regiding within
the state "may maintain a civil action in the district court for declara-—
tory or egquitable reliefl in the name of the state of Minnesota against
auny pergon, tor the protection of the air, water, land, or other natural
resources located within the state, whether publicly or privately owned,
from pollution, impairment, or destruetioniy* provided, however, that no
action shall be allowable hereunder for acts taken by a person ou land
leased or owned by said person pursuant to a permit of license issued by
the owner of the land to said person whieh do not and can not reasonably
be expected to pollute, lmpair, or destroy any other air, water, land,
or other natural resources located within the state, provided [urther
that no action shall be allowable under this section lor conduct taken
by a person pursuant Lo any environmental quality standard, limitatlon,
regulation, rule, order, license, stipulation aprecement or permit issucd
by the pollution c¢ontrol apency, department of natural resources, depart-
went of health or department of agrieulture.” (M.S.A. sec. 1168.073,
subd. 13

* "'pollution, impalrment or destruetion’ is any conduct by any per-
son which violute, or is likely to violate, any eunvironmental
quality standard, limitation, regulaltion, rule, order, license,
stipulation agreement, or permit of the state or any instrumental-
ity, agency, or political subdivision thereof which was issued
prior to the date the alleped violation occurred or is likely to
occur or any conduct which materially adverscly affect the envi~
ronment; provided that "pollution, impairment or destruction'
shall wot include conduct which violates, or is likely to vielatc,
any such standard, limitation, regulation, rules, order, license,
stipulation agreement or permit solely because of the introduction
of an odor into the air." (M.S.5. sec. 116B.,02, subd. 3)

Furthermore, "in any action maintained under section 116B.03, where
the subject of the action is conduct governed by any environmental gquality
standard, limitation, regulation, rule, order, license, stipulation agree-
ment, or permit promulgated or issued by the pollution control agency,
department of natural resources, department of health, or depariment of
agriculture, whenever the plaintiff shall have made a prima facie* show-
ing that the conduct of the defendant violates or is likely to violate
sald environmental guality standard, limitation, regulation, rule, order,
license, stipulation agreement, or permit, the defendant may rebut the
prima facie showing by the submission of evidence to the contrary; pro-
v%ded, however, that where the environmental gquality standards, limita-
tions, regulations, rules, orders, licenses, stipulation agreenents, or
permits of two or more of the aforementioned agencies are inconsistent,
the most stringent shall control.”™ (M.S.A. sec. 116B.04)

"The defendant may also show, by way of an affirmative defense, that
there is no feasible and prudent alternative and the conduct at issue is
consistent with and reasonably required for promotion of the public health,
safety and welfare in light of the state's paramount concern for the pro-
tection of its air, water, land and other natural resources from pollu~
tion, impairment, or destruction. Economic consideration alone shall not
constitute a defense hereunder.," (M.S.A. scc. 1168.04)

The interpretation of this act becomes especially important when one
considers an injunction against drainage attempted through chapter 106.
In County of Frecborn v. Bryon {1273) 210 N.W. 2nd 240 the court found
that "from the language of the act, we conclude that the legislature in-
tended in appropriate cases that the power of ceminent domain possessed
by gowvernmental subdivisions--including the vower of a county to condemn
land for a public highway--was to be limited by the provisions of the
act." Therefore cven in drainage situations, that involve the use of
eminent domain, concerned partics still have a right to maintain a civil
action.

Laws 1973, o. 479: A set of criteria was added, in order to more
closely examine the envirommental effects of proposed drainage projects.
The law presently reads:

"County boards or courts must consider the following criteria
when establishing and improving drainage systems for which a pro-
lipinary order pursuant to section 106.101, has not been issued
prior to March 26, 1976:

*
A "prima facie showing” is something that establishes a fact.

Two elements must be proved in this prima facie showing (1) a
protectable natural resource, and {(2) pollution, impairment, or
destruction of that resource. The act includes within the defin-
ition of natural resources all animal, botanical, water, land,
timber, soil, and quictude resources. As discussed above, polla—
tion, impairment or destruction includes any conduct which has or
is likely to have a materially adverse effect on the environment,"
(County of Freeborn v. Bryson, 1973, 210 N.W. 2nd 240)
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(a) The private and public benefits and costs derived from
the proposed project:;

{b) The prescent and anticipated agricultural land acreage
availability and use within the project arcas

{c} The flooding characteristics of project lands invelved;

{d) The alternative measurecs for the conservation, allocation,
and development of the drainage waters;

{e) The water gquality effects as a result of the proposed
proiects;

(f) The fish and wildlife resources affected by the proposed
project;

{g} The shallow ground water availability, distribution, and
use in the project arca;

(h) The overall environmental impact of all the criteria in
items {a) to (q);

(i} The present and anticipated land use within the project
area.”  (M.S5.A. sec, 106,021, subd. 6)

Laws 1073, c¢. 315%: In an attempt to clarify the term "beneficial

mublic purpese’, as used in public waters designation, the legislaturc
developed the following criteria:

"Beneficilal public purpose,™ in relation to waters of the state,

includes but is not limited to any or all of the following purposes:

{a} wWatcr supply for nunicipal, industrial, or agricultural
purposes;

(b} Recharge of underground water strata;

{¢) PRetoention of water to prevent or reduce downstream flood-
ing, thereby minimizing erosion and resultant property damago;

(d) Entrapment and retention of nutrients and other materials
which impair the quality of naturel resources;

{0} Recreational activities such as swimming, boating, fishing,

tunting;
(£)  Public navigation other than for recreational purposcs;

{g) Wildlife habitat arcas for the spawning, rearing, feeding,
and nesting of wildlife; or

(h) Areas designated as scientific and natural arcas purnsant
to section 84.033."
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Laws 1973, c©. 342 authorized the creation of the Minnesota Environ-
mental Quality Council, (see also "lLaws 1973, c. 412"} whose name was
changed in 1975 to environmental quality board (Taws 1975, . 271 sec.
3,6).

Laws 1973, c. 412: The envirommental poliey act permitted individu-
als to roguest environmental impact statements for oposed proicots
which could be considered potentially damaging to the enviromment .

As of 1979, environmental impact statements (ETS) could Lo ordered
by the Environmental Quality Board (EQR} in some drainage situations.
The action of the BOB can be initiated in a numbor of ways: (1) by a
poetition containing 500 signatures requesting thal an IS be undertaken
due to possible environmentally destructive consecuences of a projoct
(M.GLA, se

or plannc

stion 1160004 subd. 6); (2) by reguest of oroject organizers
in situations "QWhere there is potential for ok Mcant
enviromental of feets resulting from any major governmental action or
from any major private action of more than local signilicance (M,6
section 116,04 ; and (3) by regquest of certain governmental agens
who are concerned over the potential r

sults of an action.

After a request is made, the board gathers information Lo dolormine
if the possible ecological coffects of a rroject warrant an LTS, Should
an impact statement be ordered, after its comprletion, the BOB «will con-
sider the sufficiency of the statement. Additionally, the sufficioney of
an TS can be challenged by other individuals, with judicial action boeing
possible.  (n some irstances whoere the adequacy or acouracy of Uhe ddocu-
ment is questioned, a review of the LIS is necessary.

When an impact stotement has bheen determined adecquate, iU 1 sont to
specific governmental agencies for their ase i making sl
to permlit issuance.  In addition, the results of the ©
parties involved in planning or construction for the project.  Using Lhis
report, these people can design methods which would provent or icooen pro-
tential environmentally destructive acts.

cisions velevan

arce senl bo

Laws 1976, o, 83: The water bank program was indliated Fo provide
a mothod for preserving waters that were particularly desirable and
cconomic to drain.  ({(Sce Taws 1979 c¢. 199 for more informabion on the
program's 1979 revision.)

Laws 1976, . 83 anthorized the derartment ol natural resourcen to
bogin the state public waters inventory. (Sce Laws 1979 ¢, 199 for in-
formation on the 1979 revision.)

Laws 1979, c. 199 redefined public waters, and extonded state con-
trol over waters to include some wetlands, which as with public waters,
could only be drained with permission of the commissioner of the DNR
(M.S.A. sec. 105.38).

With passage of this law,

"Public waters" includes and shall be limited to the following
waters of the state:s
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(a) All water basins assigned a shoreland management clagsifi-
cation by the commissioner pursuant to section 105.485, except wet~-
lands less than 80 acres in size which are classified as natural
environment lakes;

(b} All waters of the state which have been finally determined
to be public waters or navigable waters by a court of competent jurig-—
diction;

{(¢) All meandered lakes, except for those which have been
legally drained;

(dy 2ll waterbasins previously designated by the commissioner
for management for a specific purpose such as trout lakes and game
lakes pursuant to ammlicable laws;

{ey 2ll waterbasins designated as scientific and natural areas
pursuant to section 84.033;

(f} All waterbasins located within and totally surrounded by
publicly owned lands;

{¢)y All waterbasins where the state of Minnesota or the federal
government holds title to any of the beds or shores, unless the owner
declares that the water is not necessary for the purposes of the pub-
lic ownershiu;

(h) All waterbasins where there is a publicly owned and con-
trolled access which is intended to provide for public access to
the water basin; and

(1) All natural and altered natural watercourses with a total
drainage area greater than two square miles, except that trout streams
officially designated by the commissioner shall be public waters re-
gardless of the size of their drainage area.

The public character of water shall not be determined exclusively
by the proprietorship of the underlying, overlying, or surrounding
land or by whether it is a body or stream of water which was naviga-
ble in fact or susceptible of being used as a highway for commerce
at. the time this state was admitted to the union.

Por the vurvose of statues other than sections 105.37, 105.38
and 105,391, the term "public waters" shall include "wetlands"™ unless
the statue expressly states otherwise. (M.S.A. sec. 105.37, subd.
14)

"Wetlands" includes, and shall be limited to all types 3, 4 and 5
wetlands, as defined in U.S. Fish and Wildlife Service Circular No.
39 (1971 edition), not included within the definition of public
waters, which are ten or more acres in size in unincorporated areas
or 2% or more acres in incorporated areas.” (M.S.A. 105.37, subd. 15)
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"Type 3--Inland shallow fresh marshes. The soil is usually
waterlogged during the growing season; often it is covered with as
much as 6 inches or more of water., Vegetation includes grasses,
bulrushes, spikerushes, and various other marsh plants such as cat-
tails, arrowheads, pickerelweed, and smartweeds. Common represen-—
tatives in the North are reed, whitetop, rice cutgrass, carex, and
giant burreed. In the Southeast, maidencane, sawgrass, arrowhead,
and pickerelweed are characteristic. These marshes may nearly fill
shallow lake basins or sloughs, or they may border deep marshes on
the landward side. They are also common as seep areas on irrigated
lands.

Marshes of this type are used extensively as nesting and feed-
ing habitat in the pothole country of the North Central States and
elsewhere., In combination with deep fresh marshes (Type 4), they
constitute the principal production areas for waterfowl. Florida
and Georgia are the only States where the majority of the shallow
fresh marshes are considered to be of lesser importance to water-
fowl. Florida alone contains more than 2 million acres of this type.

Type 4--Inland decp fresh marshes. The soil is covered with &
inches to 3 feet or more of water during the growing season. Vege-
tation includes cattaills, reeds, bulrushes, spikerushes, and wild-
rice., In open areas, pondwecds, naiads, coontail, watermilfoils,
waterweeds, duckweeds, waterlilies, or spatterdocks may occur.
Water-hyacinth and waterprimroses form surface mats in some locali-
ties in the Southcast, These deep marshes may almost completely
fill shallow lake basins, potholes, limestone sinks, and sloughs,
or they may border open water in such depressions.

Deep fresh marshes constitute the best breeding habitat in the
country, and they are also inportant feeding places. In the Western
States they are heavily used by migrating birds, especially diving
ducks. Florida and Texas are the only States in which the vast
majority of these marshes are not rated as being of primary impor-
tance to waterfowl.

Type S--Inland open fresh water. Shallow ponds and reservoirs
are included in this type. Water is usually less than 10 feet deep
and is fringed by a border of emergent vegetation. Vegetation
(mainly at water depths of less than 6 feet) includes pondweceds,
naiads, wildcelery, coontail, watermilfoils, muskgrasses, water-—
lilies, spatterdocks, and {in the South) water-hyacinth.

In the pothole country of the North Central States, Type 5
areas are used extensively as brood areas when, in midsummer and
late swmmer, the less permanent marshes begin to dry out. The
borders of such areas are used for nesting throughout the Northern
States. Where vegetation is plentiful, they are used in all sec-—
tions of the country as feeding and resting areas by ducks, geese,
and coots, especially during the migration period.” (U.S. Fish and
Wildlife Service, Circular No. 39, 1971 edition)
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"'Meander lakes' means all bodies of water except streams lying
within the meander lines shown on plats made by the United States
General Land Office." {(M.S.A. scc. 105,37)

"'Water basin' means an enclosed natural depression with defin-
able banks capable of containing water which may be partly filled
with waters of the state and which is discernible on aerial photo-
graphs.” {(M.5.4, sec. 105,37, subd., 9

Laws 1979, c¢. 199: TDublic waters inventory and classification:

(From M.S5.A. sec. 10%.391)

"Subdivision 1. On the basis of all information available to
him and the criteria sct forth in secction 105,37, subdivisions 14
and 15, the commissioncer shall inventory the waters of cach county
and make a proliminary designation as to which constitute public
waters and woetlands.  The commissioner shall send a list and map of
the waters which he has preliminarily designated as public waters
and wetlands in cach countv to the county board of that county for
its review and commont.  The county board shall conduct ab least one
public informational meeting within the county regarding the commis-
sioner's preliminary designation. After conducting the meetings and
within 90 days alter recelpt of the list or maps, the county board
shall present its recommendation to the commissioner, listing any
waters regarding which the board disagrees with the commissioner's
preliminary designation and stating with particularity the waters
involved and the reasons for disagreement, The commissioner shall
review the county board's response and, if he agrees with any of the
board’s recormendations, he shall revise the list and map to reflect
the recommendations. Within 30 days after receiving the county
board's recommendations, he shall also notify the county board as
to which recommendations he accepts and rejects and the reasons for
his decision, After the revision of the map and list, if any, or
if not response is recelved from Lhe county board within the 90
days review period, the commissioncr shall file the revised list and
map with the recorder of cach county and shall cause the list and
map Lo be published in the official newspaper of the county., The
published netice shall also state thab any person or any county may
challenge the designation of specific waters as public waters or
wetlands or may request the designation of additional watoers as
public waters or wetlands, by filing a petition for a hearing with
the commissioner within 90 days following the date of publication.
The petition shall state with particularity the waters for shich the
commissioner's designation is disputed and shall sct forth the rea-
gons for disputing the designation. If any designations are disputed
by petition, the commissioner shall order a public hearing to be
held within the county within 60 days following the 90 day period,
notice of which shall be published in the state register and the
official newspaper of the county. The hearings shall be conducted
by a hearings unit composed of one person appointed by the affected
county board, one person appointed by the commissioner and one board
wember of the local soll and watcr conscrvation district or districts
within the county who shall be sclected by the other two members at
least 20 days prior to the hearing date. The expenses of and per
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diem payments to any member of the hearings unit who is not a state
employee shall be paid as provided for in section 15.059, subdivision
3, within the limits of funds available from grants to the county
pursuant to section 16, In the event there is a watershed district
whose boundaries include the waters involved, the district may pro-
vide the hearings unit with its recommendations. Within &0 days
following completion of the hearing, the hearings unit shall issue
its findings of fact, conclusions and an order, which shall be con-
sidered the decision of an agency in a contested casc for purposes

of judicial review pursuant to sections 15.0424 and 15.0425. The
commissioner, the county or any person aggricved by the decision of
the hearings unit may appeal from the hearings unit's order. Upon
receipt of the order of the hearings unit and after the appeal poer-
iod has ecxpilred, or upon recelpt of the final order of the court in
the case of an appeal, the commissioner shall publish a list of the
waters determined to be public waters and wetlands. Thoe commissioner
shall complete the public waters and wetlands inventory by Decomber
31, 1982,

Subd. 3. Except as provided below, no public watoers or wetlands
shall be drained, and no permit authorizing drainage of public waters
or wetlands shall be issued, unless the public waters or wetlands
being drained are replaced by public waters or wetlands which will
have cgual or greater public value. However, after a state wator-
bank program has been established, wetlands which are eligible for
inclusion in that program may be drained without a permit and with-
cub replacement of wetlands of cqual or greater wublic value il the
commissioner does not clect, within 60 days of the receipt of an
application for a permit to drain the wetlands, to cither {1y place
the wetlands in the stale waterbank vrogram, or (2) acquire it pur-
suant. to scetion 97,481 or (3) indemnify the Jandowncer througl any
other appropriate means, including but not Iimited Lo conservation
restrictions, casements, lcases, or any applicable federal program,
If the applicant is not offered his choice of the above alternatives,
he is entitled to drain the wetlands involwved.

In addition, the owner or owners of lands underlying woetlands
situated on privately owned lands may apply to the commissioner for
a permit to drain the wetlands at any time after the expiration ot
ten vears following the original designation thereof. BUpon receipt
of an application, the commissioner shall review the current status
and conditions of the wetlands., 1f he [inds that the ourrent status
or conditions are such that it appears likely that the economic or
other bencfits to the owner or owners which would result from draio-
age would exceed the public benefirs of maintaining the woetlands, he
shall grant the application and issus a drainage permit.,  Tf the
application is denied, ne additionpal application shall be made until
the expiration of an additional ten yoa

Subd. 2. 1In order to protect the public health or safety, local
units of government may establish by ordinance rustric?iwns upon QUb’
lic access to any wetlands from city, county or township roads which
abut wetlands.
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Extra Session Laws 1979, c¢. 303 authorized the DNR commissioner to
yearly pay up to $3.00 per acre of natural resources administered land,
to counties of the state. (M.S.A. sec. 477A.12)

Subd, 10. ©Nothing in this chapter shall prevent a landowner
from utilizing the bed of wetlands or public waters for pasture or
cropland during periods of drought, provided there is no construcr
tion of dikes, ditches, tile lines or buildings, and the agricultural
use does not result in the drainage of the wetlands or public waters.
This chapter shall not prevent a landowner from filling any wetland
to accormodate wheeled booms on irrigation devices so long as the
fill does not impede normal drainage,

Extra Session Laws 1979, c. 303 provided for wetlands exemptions.
Wetlands eligible include:

"Land which is mostly under water, produces little of any in-
come, and has no use except for wildlife or water conservation pur-
poses. "Wetlands" shall be land prescrved in its natural condition,
drainage of which would be lawful, feasible and practical and would
provide land suitable for the production of livestock, dairy animals,
poultry, fruit, vegetables, forage and grains, except wild rice.

. "Wetlands" shall include adjacent land which is not suitalbe for
agricultural purposes due to the presence of the wetlands. Excemp-
tion of wetlands from taxation pursuant to this section shall not
grant the public any additional or greater right of access to the
wetlands or diminish any right of ownership to the wetlands." (M.S.A.
sec. 272.02, subd. 1(16))

Subd, 11, When the state owns wetlands on or adjacent to exist-
ing public drainage systems, the state shall give consideration to
the utilization of the wetlands as part of the drainage system. If
the wetlands interfere with or prevent the authorized functioning of
the public drainage system, the state shall provide for any necessary
work to allow the proper use and maintenance of the drainage system
while still nreservina the wetlands.

Subd. 12. The designation of waters as "public waters" or "wet-
lands" pursuant to this section shall not grant any additional or
greater right of access to the public to those waters, nor is the
commissioner required to acquire access to those waters under section
97.48, subdivision 15, nor is any riaght of ownership or usage of the
beds underlving those waters diminished. Notwithstanding the desig-
nation of waters or lands are public waters or wetlands, all provi-
sions of Minnesota law forbidding trespass upon orivate lands shall
remain in full force and effect."

Laws 1979, c. 199 slightlv revised the original 1976 water bank pro-
gram. This new program, like the original, provides protection for certain
wetlands by paying landowners to lease the waters in their natural condi-
tion.

Portions of the law read:

"The commissioner shall have authority to enter into agreements
with landowners for the conservation of wetlands. These agreements
shall be entered into for a period of ten years, with provision for
renewal for additional ten year periods. The commissioner may re-
examine the payment rates at the beginning of any ten year renewal
period in the light of the then current land and crop values and
make needed adjustments in rates for any renewal period.

Wetlands eligible for inclusion in the waterbank program shall
have all the following characteristics as determined by the commis- .
sioner: (1) types 3, 4, or 5 as defined in U.S. Fish and Wildlife
Service Circular Mo. 39 (1971 edition); (b) its drainage is lawful,
feasible, and practical; and (c) its drainage would provide high
quality cropland and that is the projected land use, Waters which
have the foregoing characteristics but are less than ten acres in
size in unincorporated areas or less than 2% acres in size in incro-
porated areas shall also be eligible for inclusion in the waterbank
program, at the discretion of the commissioner,” (M.S,A. sec. 105.392,
subd. 2)
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APPENDIX B
CONETITUTIONALITY OF PUBLIC WATERS DESIGNATION

The constitutionality of publie waters designation involves the right
of the state to control certain waters--in Minnesota this Ls authorized
wwder Minnesota Statutes scecetions 105.38 and 105.42.

One Minnesota Supreme Court case which explicitly discussed the
state's constitutional right to act under section 105.42 was State v.
Knluvar (1963}, 173 H.W. 2d 699, The courts views and its holding were:

"It is fundamontal, In this state and clsewhere, that the statoe
in its soverelgn capaclity posscesses a proprietary interest in the
public waters of the state. Riparian rights are subordinate to the
rights of the public and subject to reasonable control and regulation
by the steate. Section 10%.42 regulates the property rights of a
riparian owner only to the extent of prohibiting any interference
with the waters adioining if such waters arc public waters and if
the interference is detrimental to public use. Such a regulation
cannct be reqarded as unreasonable and certainly not as taking
property without compensation.  When it is established that the
public has access to waters capable of substantial beneficial use
by all who so desire, the statnte directs that the state fulfill
its trusteeship over such waters by protecting against interferonco
by anyone, including thosce who assert the common~law rights of a
riparian owner. To permit such owners to interfere with the natural
rights of the public to fish, hunt, swin, navigate, and othorwise
enjoy such waters would result in subordinating public rights to
private rights and in abdicating the state's trust over an bncompoar-—
able natural resource. We Ffind no difficulty in holding that the
statute i¢ a rcasonable regqulation and that it does nob unconstitu-
Lionally infringe upon any rights of a riparian owner, including
the rights to nse his land above the ordinary low-water mark, the
right to whart out to the point of navigability, or rights arisdug
because of the claimed ownership of the bed underlying any waters
declared public by section 105.38."

Thig authority of the DNR commissioner to protect waters from degra—
dation without compensation to a landowner is guaranteed through the
state's right to excreise police power. It is necessary that police
power he distinguished from the power eminent domain——a process which
involves compensation., The differcences in these two powers were clearly
definaed in the Wisconsin State Supreme Court casce Just v. Marinetto
County, 201 N.W. 2nd 761:

"€I1n distinguishing an unconstitutional taking from a valid excr-
cise of police power, the necessity for monetary compensation for
loss suffered to an owner by a police power restriction, arises
when restrictions are placed on property in order to create a pub-
lic benefit rather than prevent a public harn.”

"It may be said that the state takes property by eminent domain
because it is useful to the public, and under the police power be-

cause it is harmful ... From this results the difference between
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the power of eminent domain and the police power, that the former
recognizes a right to compensation, while the latter on principal
does not."”

Furthermore because drainage could be considered a public harm, the

use of police power to protect waterbodies from drainage was sustained in

v. Marinette Court, The court declared:

"The changing of wetlands and swamps to the damage of the
general public by upsetting the natural environment and the natural
relationship is not a reasonable use of that land which is protected
from police power regulation,"™

In even stronger terms the Court further declared that in situations

involving the destruction of wetlands:

"An owner of land has no absolute and unlimited right to change
the essential natural character of his land so as to use it for a
purpose for which it was unsulted in 1ts natural state and which
injures the rights of others... {[WJe think it is not an unreason-
able exercise of that power to prevent harm to public rights by
limiting the use of private property to its natural uses.”

In conclusion the Court observed that:

" erod) much stress is laid on the right of an owner to change
commercially valueless land when the change does damage to the
rights of the public.”

Y Besides the aforementioned case, there are many others which up-
hold the use of police power to regulate land use without compen-
sation. These include: Village of Fuclid, Chioc v. Amber Reality
Co., 272 U.S. 365, 47 5.Ct. 114 {1926); Haegele Outdoor Advertis-
‘ing Co. v. Village of Minnetonka, 281 Minn., 492, 162 N.W. 24 206
(1968); Perron v. Village of New Brighton, 275 Minn., 119, 145
N.W. 2d 425 (1966); State ex rel, Howard v. Village of Roseville,
244 Minn. 343, 70 N.W. 24 404 (195%); Kiges v. City of St. Paul,
240 Minn. 522, 62 N.W. 2d 363 (1953); State v. Modern Box Makers,
Inc., 217 Minn. 41, 13 N.W. 569 (1925).
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APPENDIX C
CONSTITUTIONALITY OF DRAINAGE

The constitutionality of drainage deals with the right to appropriate
lands for the construction of public drainage systems. "By virtue of its
police power, the power of eminent domain, or the general taxing power“}
any state "may provide for the construction of {publid) drains for drain-
ing marshy and overflowed districts"™ (Corpus Juris Secundum). There is
one important aspect of these three powers, however, and that is that they
can be exercised only in situations where the public will benefit., There-
fore, for drainage to be constitutional it must be shown to be of poten-
tial public value.

In general, drainage undertaken for the purposes of improving public
‘nealth,g~ improving highways, preventing flooding, or increasing agricul-
tural productivity is considered constitutional. Due to the fact that
agricultural drainage often results in a direct pucuniary gain for a small
nortion of the population, rather than for the population as a whole, the
constitutionality of this type of drainage has been contested.

In 1900, a Minnesota supreme court case was tried to determine the
constitutionality of chapter 91 of the 1877 laws that permitted the taking
of land for husbandry (in re Henge-Hendrum Ditch No. 1, 1900, 82 N.W. 1094).

i/

= "police power"” is the power vested in the state legislature to
establish laws, ordinances, and statutes not repugnant to the
constitution and for the good and welfare of the subjects of the
state or common wealth (Blacks Law Dictionary, Revised 4th edi-
tion). "Eminent domain” is the right of the state, through its
regqular organization, to reassert, either temporarilty or perman-
antly, its dominion over any portion of the soil of the state on
account of public exigency and for the public good (Blacks Law
Dictionary, Revised 4th edition). "Taxing power”, as used in
drainage, is the power of any government to levey taxes based on
"agsessments" which involves "“impositions which are bheneficial to
particular individuals or property, and which are imposed in pro-
portion to the particular benefits supposed to be conferred.,”
These assessments are then used to finance the improvement (Blacks
Law Dictionary, Revised 4th edition).
2/ . . . . . .
=/ Rarly in Minnegota's history the statutes implied that agricultual
drainage was a secondary or incidental reason for drainage. This,
however, was definitely not the case. As early as 1925 in Sellen
v. McIeod County (1925) 205 N.W. 625, the court succintly declared
the true reasons for drainage: “The matter of public health has
been an unimportant factor of drainage proceedings in this state.
While the statute requires that a proposed ditch will promote the
public health, public health has not been the primary object of
most drainage proceedings in this state, but rather the reclama-
tion of waste lands."
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The court found: "It does not matter than in accomplishing the public
objects of the act private interests are [incidentally) advanced." The
court also maintained that "{tlhe fact that large tracts of otherwise
wastelands may be thus reclaimed and made suitable for agricultural pur-
poses is deemed and held to constitute a public benefit."™ In finding
agricultural drainage to be a public benefit, and thus constitutional,

the court concluded, "Where the laws have for their object the reclamation
of large tracts of wet and swampy lands for agricultural purposes, they
are sustained under the right of eminent domain."

In 1925, the public value of agricultural drainage again surfaced in
the Supreme court case of Sellen v, McLeod County (1925) 205 N.W. 625
where the court declared, "Although it was doubted at one time, it is now
fairly well settled that the reclamation of such lands for agricultural
purposes, although inuring directly to the benefit of the [private] land-
owners, thereof, it is also a benefit to the prosperity of the community
as a whole by enlarging the productive area of the state.™

Fifteen years later the constitutionality of drainage undertaken for
private purposes again was reaffirmed in In Re Town Ditch No, 1 v. Blue
Earth County (1940} 295 N.W. 47 where the court upheld the decision in
"Henge-Hendrum" which decided that it does not matter that private inter-
ests are benefited in drainage situations as long as the general public
also benefits from the project.
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APPENDIX D
RIPARIAM RIGHTS

As long as the state acquires land with the intent of preserving any
adjacent waters, riparian rights, as it applies to a riparian owners right
to use the entire surface of a water body, will be important, for by this
the state can protect such waters from drainage,

As early as 188G the Minnesota Suprome Court upheld the riparian
owners right to use the entire surface of even the smallest water bodies.
shaffer v. Marthaler (1886}, 26 N,W. 726 - {(In this case, the wator body
covered onlv four and one guarter acres to a maximam depth of 5 feot.)
Mere recently in Plynn v, Beisel (1960} 102 N.U, 24 284, Lhe court sus-
tained the riparian ownocrs right to use the entire water surface, regard-
less of the navigable or public character of the lake and the ownership
of the bed. TIn Johnson v, Seifert {1960} 100 N.W. 2d 689 the conrt held
the right of cach riparian owner to use the ontire surface of a 3% acro
lake which was suitable only for duck hunting, FEven in situations where
the publiec is involved through a town or village as a riparian owner, or
where a road right of way extends to a lake, the Minnesota Supreme Court
has upheld the public's right to use the entire surface of the lake.
Plvnn v, Beisel, 102 N.W, 24 284 (1960) and Troska v. Brecht, 167 MN.W.
1042 (1918).

There are numorous other cases which sustain this aspoct of riparian
rights, but drainage of wetlands and water basing acauired through this
act still occurs because, (1) many landowners drain without first acguir-
ing conscent from the state: and (2) manv conrts do not recogqnize the amli-
cation of Minnesota's riparian doctrine when it comes to the individuals
right Lo change the natural character of his land,

ne exanple of the former problem involved the Willow Creek Wildlife
Management Area in Martin County. In this incident the State owned half
of an approximately 90 acre body of water, and the other half was ownod
by a private partyv. This private party decided to assert his ownershin
over the land under the water by biscoting the water body with a dam and
subsequentlv draining his half,

An instance where the latter has occurred was found in Holden v,
Countv of Lo Sueur {(1975) 232 N.W. 2d 806 whore the Supreme Court had to
reverse the decision of the Le Sucur County Board and the district court
which would have resulted in damace to a 500 acre state wildlife manage-
ment area.  Unfortunately, in other situations Minnesota could not pro-~
tect its conservation areas. An extreme example of Judicial disregard
for the protection of waters abutting uvon state lands was mentioned in
Stevens v. State by Head (1971}, 190 N.W., 2d 482 where the state was
forced to appeal to the Minnesota Supreme Court in order to recelve re-
dress for future damages to be done to a conservation area; after a dis-
trict court had refused to recognize that the state would suffer a com-
pensable loss.

APPENDIX E
PRESENT DRAINAGE PURSUANT TO MINNESOTA STATE STATUTES CHAPTER 106

County and joint* publiec drainage systems can be petitioned for
through this chapter. A synopsis of the proceedings follows:

(a) Partics desiring to drain lands may file a petition with the
county auditor--in joint ditches the petition is filed in the county which
contains the largest area over which the proposed ditch passes. The peti-
tion "shall bo signed by a majority of resident owners of the lands de-
seribed or hy the owners of at least 60 percent of the area of such land,
exclusive of the holders of casements.,” Tlus the petition shall "set
forth the necessity for the ditch or improvement and that the same will
be of public benefit and utility and will promote the public health (MLS.A.
gec. 106.0%1);

(h) WwWith Uthis petition a petitioners bond 1s presented which guaran-—
tees that should the procecdings be dismissed, the petitioners will cover
all costs that have accrued up to the time of dismissal (M.S5.A. 106.041);

(e} wWithin thirty days of the presentation of the petltions a pre-
liminary survey is made along the proposed diteh site;

(4} Pollowing thiy, bthe enginecr undertakes an investigation to
determine the potential eccological impact of the proposed drainage o3
{The investigation pertains to Minnesota Statutes sectlon 105037, subd.
4., 105,34 clause (1) and 106,021, subd. 6.} 7The findings of this inves-
tigation are sent to the commissioner of the Department of Natural Re-

SOUrces;y

{)  Phe commissioner then sends an advisory report to the county.
This report contains bthe comnissioner®s judyements on the possible cffects
that the proposed drainage svetom may have on public waters--specifically
his comments vreferring to wrovisions of Minn. Stats. secs. 105.37 subd. 14,
105,38 and 106,021 subd. 6, which he feels should be further investigatod
Iy the enginecr;

(£} A preliminary hearing is held for the petitioners as well as
other interested parties——"interested parties” gencrally means individuals
whose lands may be affected or included in the proposed drainage enterprise.
At this hearing the county commissioners determine if the proposed project
will "be of public benefit and promote public health, based upon the cri-
teria required to be considered by scction 106,021, subd., " (M.S.A. scC.
106,101 subd. 5).

blishment of a public

After July 1, 1971 any petition for the es
drainage system within two or more counties is presented to the
county anditor rather than the clerk of district court. A joeint
county ditch authority is then formed which includes members from
each affected county. In the establishment of these joint ditches,
the joint ditch authority assumes all powers that the district
court had had in judicial ditch proceedings.
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(g} If the county board tentatively approves the ditch construction,
they will order the engineer to undertake a second, more detailed survey:

{h) After this survey is completed, the enoineer will send his re-
sults to the commissioner. From the engineer's data the commissioner will
determine whether the proposed system will be a public benefit and utility
pursuant to 106,021 subd, 6, supporting his findings on evidences he has
been sent by the engineer or had gathered for him. As with his first
report, this one is also strictly advisorv:;

(i) Also following the engineer's report a body of viewers is ap-
pointed to determine the lands that will be benefited and damaged by the
improvenent (M.S.A. sec. 106,151). {(To quality as a viewer one needs to
be a resident freeholder of the county where the petition was presented.)
From this analysis the viewers decide whether the overall benefits exceed
the total costs, including damages. The viewers' methods for assessing
benefits are based on the value of the lanéd before drainage and the pre-
dicted wvalue of the land once reclamation has been completed. The value
of the land before drainage is determined by a consensus between the
viewers and each individual landowner whose lands are going to be assessed
for benefits. To make this assessment the viewers apportion a benefited
parties land into roughly four categories: (1) wvery wet, (2) wet, (3) in
need of tiling, {4) naturally drained, Furthermore, in determining an
individual's assessment they consider the amount of tiled land that would
be benefited by the drainage systern and the distance of each parcel of
land from the proposed ditch;

(3) After the viewers have prepared their statement, a final hearing
is held, where the engineer's viewers' and department of natural resources
commissioner's opinions are recapitulated (M,S.A. sec. 106.171):

{(k} Sometime after the final hearing, the county board makes thelr
final decision on accewtance or reijection of the drainage proposal. The
vroposal is dismissed if benefits are not more than total costs including
damages or the "proposed system will not be of public benefit and utility,
or not vracticable based upon the criteria of section 106,021, subd. 6"
(M.S.A, sec. 106.201). The ditch is established if the board finds the
proposed system will be a public benefit and utility and will promote the
public health, and if it found that benefits exceed costs (M.S.A,. 106,201
subd. 2);

(1) any aggrieved party has the right to appeal the boards decisions
on the following matters: ("Party" is considered to be one whose lands
are affected by the drainage system,)

(1) The amount of benefits determined;

(2) The amount of damages allowed;

{3) Relative to the allowance of fees or expenses in any pro-
ceeding; and

(4) The sufficiency of the order in meeting the requirements of
section 106.021, and any criteria promulgated pursuant
thereto (M.S.A, 106.631).
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(k) To defray all costs involved in the establishment and construc-
tion of the drainage system a lien (a legal claim on the property of
another as security against the payment of a debt) is filed against the
properties of those versons benefited by the improvement. This lien is
paid back, with interest, like a tax;

Repairs (restoration of the ditch to a state that resembles its
original condition) can be petitioned by any "party or corporation,
municipal or otherwise, interested in or affected by a drainage system”
(M.S.A. 106,471 subd. 4, subvaragraph (a)). The petition must be signed
by "the owners of not less than 26 bpercent of the area of the property
affected by and assessed for the original construction of the ditch (M.S.
A, sec. 106.741 subd. 4, subparaqraph {(c)). After the petition is filed
the engineer inspects the ditch and determines whether the repairs are
necessary. If the engineer determines the repalr to be necessary, the
county board holds a hearing, If after the hearing it appears that the
ditch is in a state of disrepair the board makes arrangements to let a
contract.

Improvenents are also possible through section 106.501 of the Minne~
sota Statutes (M.S,A, 106.501). Persons wishing to improve present sys-
tems by tiling, enlarging, or extending may present "a petition signed by
not less than 26 percent of the resident owners of the property affected
or by the owners of not less than 26 percent of the area of the proberty
affected by the vroposed improvement or over which the proposed improve-
ment passes™ to the county auditor {(M.S.A, 106.501, subd. 1y.

After the petition is presented, the board shall appoint an engineer
to examine the ditch. fThereafter the proceedings resemble those used in
the original cstablishment of a ditch--from Section 106.051 et seq. It
should be noted that a ditch improvement's proceedings are similar to
those used in the establishment of an original ditch. although section
106.501 {(improvements) only permits widening, deepening, straightening,
enlarging, and extending of a ditch downstream (not exceeding one mile)
+o obtain a more adequate outlet. The improvenment section does not author-
ize upstream extensions. These must be done through sec. 106,031 et seq.
or sec. 106,015 of the Minnesota Statutes.

M.S.A, sec. 105.37 subd. 14: seec "compendium” Laws 1979, ¢. 199
“sublic waters.”

M.5.A., sec. 105,38,

"In order to conserve and utilize the water resources of the
state in the best interests of the people of the state, and for the
vurpose of promoting the public health, safety and welfare, it is
hereby declared to be the policy oif the state:

(1) Subject to existing rights of all public waters and wet-
lands are subiect to the control of the state,

(2) The state to the extent provided by law from time to
time, shall control the appropriation and use of surface and under-
ground waters of the state.
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{3} The state shall control and supervise, so far as practl-
cable, any activity which changes or which will change the course,
current, or cross-section of public waters or wetlands, including
but not limited to the construction, reconstruction, repair, ro-

FFERENCES

Black, Henry C. BRlack's Law Dictionary. Revized 4th Edition. West Pub--
lishing Co., St, Paul, MN 1968,

moval, abandonment, the making of any other change, or the transe
for of ownership of dams, reservoirs, control structurces, and water-
way obstructions in any of the public waters or wetlands of the
state,™

Borchert, John R. and Yaeger, Donald P, Atlas of Minnesota's Resources
and Settlement, Dent, of Geography, University of Minnesota, 1968,

Burns, Bert, “Artificial Drainage in Blue Earth County, Minnesota,”
Doctoral Dissertation vresented to the University of Nebraska,
Lincoln, 1954.

ML.E.A, sec, 106,021, subd. &, Scc Laws 1973, o. 479 in aAppendix A.
M.S5. AL sec. 106.011, subd., 13, "Public health” extends to and in-

cludes any act or thing tending to improve thoe general sanitary condition "eommissioners Order No. 1, Dstablishing Emerdgency Fules and Regulations,
of the ecommunity; whether by drainage, relieving low, wet land or stagnant

Procodures and Guidelines Concerning Public Wate
or mmhealthiul conditions or by preventing the overflow of any lands which
nroduce or tend to produce unhealthful couditions.

, including their
sta, Department of

Designation and Classification,” State of Minnos
Natural Resources, 1976,

ML.S.AL sec, 106,011, subd, 14. "Public welfare™ or "public benetit®
extends to and includes any act or thing tending to innrove or bonefit
the general public, cither as a whole or as to any particular community
or part, and is construed to include any works contemplated by this ohaoe-
ter which shall drain or protect from overflow public highways and which
shall vrotect from overflow or reclaim and render suitable for cnltiva- punuell Minuesota Dige
tion lands normally wet and needing drainage or subject to overflow, 7 Paual, ™MN, 1979,

conney, Carl. Personal interview, 1978,

Corpus Juris Secundem, Tades, Francis J. and Gilbert, Harold J., ed.
B American Law Book Co., Brooklyn, NY, 1979

t. 3rd ed., 2nd Series. Mason Publishing Co., St.

M S AL gee. 106,101, subd, S, Findings and order. If the bhoard or
conrt shall be satisficed that the nronesed inmprovement as outlined in the
petition or as modified and recommended bv the cengineer is feasible, that
there is necessity therefloy, that it will be of public beneflit and promote Historical Statistics of the United States, Colonial Times to 1970,
the public health, basced upon the critoria required to he considercd by - micontennial Bdition, Tart 1. .S, Dept. of Commerce, V.5, Burcau
secbion 106,021, subdivision G, and that the outlet is adequate, the of the Cengn“; Washington, D.C., 19795,
board or court shall so find and by such order shall designate the changes
that shall be made in the vroposed irprovement from that outlined in the
petition including such changes as are necessary to minimize or mitigate
adverse impact on the environment, These changes may be described in
gencral terms and shall be sufficiently described by filing with
der a map outlining the proposed improvement thercon. Thereafter the
petition shall be treated as modified accordingly. WwWhen the diteh shall
cutlet into an existing ocunty or judicial ditch, the board or coutrt may
find that the outlet is adequate subjoct to conlirmation and permission
peing obtained in accordance with section 106,531, In such case the
board or court shall assign a number to the ditch and the board or court
shall proceed to act in behalf of the ditch to obtain outlet rights in
accordance with section 106,531,

of Minnesota. Department of Drainage and

sota. July, 1028,

Gazotteer of Meandered lakes

jaters, State of Minn

Maher, William. Dersonal interview 1979,

Minnesota Digest. West Publishing Co., &G Paul, MM, 1970,

Minncsota State Taws, 1858-1979.

Minnesota State Statutces, 1858-1978,

Minncsota Statutes Annotated. West publishing Co., St, Paul, MN, 1079.

"Minncsola Water Resources Board and Watershed pistricts (a report sub-
mittod to the Leglslature and the Governor of the State of Minne-
sota),” Minnesota Water Resources Board, 1974.

Minnesota Water Resources Board, recommendation In Re: State of Minne-
sota Department of Natural Rescurces by Acting Commissioner Ve,
Gordon Galler and Joe Strohl, 1978.

Moline, Robert, Personal interview, 1972,
Moline, Tobert. "The Modification of the Wet Prairie in Southern Minne-

sota." Doctoral Dissertation submitted to the University of Minne-

sota, Minneapolis, 1964.
46

47


http:r,;:;tdblishi.nq
http:includi.ng

Mueller, Michael, "$ for Wetlands,” The Minnesota Volunteer. Department
of Natural Resources. Sept,-Oct., 1979.

Nelson, Roy. Personal interview, 1979.

Northwest Reporter, West Publishing Co., St. Paul, M.

Outdoor Recreation Resources Commission. "Acquisition of wWildlife TLand
in Minnesota." Minnesota lLegislature, St. Paul, 1965.

Palrmer, Ben. Swampland Drainage with Special Reference to Minnesota.
University of Minnesota, Minneapolis, 1915.

Peterson, Charles. Personal interview, 1978,

St. Paul Pioneer Press. June 11, 1980.

Shaw, Samuel P. and Fredine, C. Gordon. "Wetlands of the United States,
Their Extent and Thelr Value to Waterfowl and other wildlife, Circ.
39." Fish and Wildlife Service, U.S. Dept. of the Interior, U.S.
Government Printing Office, Washington, D.C., 1971.

Shepard's Minnesota Citations, Bound Volume. McGraw-Hill, Colorado
Springs, CO, 1%75.

Shepard's Minnesota Citations, Cumulative Supplement, Vol. 79, No. 4.
McGraw-Hill, Colorado Springs, CO, Feb., 1980,

44



	HistoryDrainageLawInMNSpecialEmphasisOnLegalStatusWetLands
	HistoryDrainageLawInMNSpecialEmphasisOnLegalStatusWetLands
	Untitled.PDF.pdf

	Untitled.PDF.pdf

